IH 635 MANAGED LANES PROJECT
DRAFT QUESTIONS AND ANSWERS MATRIX — COMPREHENSIVE DEVELOPMENT AGREEMENT

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
1. CDA Section 1.2 of the IESA states that it will take precedence over Under the last two paragraphs of Section 1.2 of the IESA, the CDA | 10/19/07
1.2 the CDA; however, the IESA should not take precedence over documents will control over the IESA as they relate to involvement
1.2.1 the CDA, and section 1.2 of the CDA and the IESA should be of the IE, and the parties agree to amend the IESA accordingly.
amended to reflect this concept.
2. CDA The order of precedence in clause 7 should state clearly whether | This provision contemplates that manuals will be added and 10/19/07
1.2.1 amendments take precedence over the Technical Provisions, revised over the term of the concession. Because the entire
rather than permitting TxDOT in its sole discretion to determine manual may not be relevant to the project, it is necessary to allow
the order of precedence in that regard. See also Section 7.2.6. TxDOT to identify the relevant portions of any new or revised
manuals.
3. CDA The order of precedence in clause 7 should state clearly whether | See Question 2. 1/25/08
1.2.1, clause 7 | amendments take precedence over the Technical Provisions,
rather than permitting TxDOT in its sole discretion to determine
the order of precedence in that regard. See also Section 7.2.6.
4. CDA The standard for Developer's ability to consent to change orders | Addendum #1 is expected to delete Section 1.4.1 and to clarify any | 10/19/07
1.4.1 without TxDOT consent (“routine non-material change orders, approvals required for specified documents.
deviations and waivers in the ordinary course of business”) is
vague. We suggest incorporating a threshold value for permitted
change orders (on an individual and aggregate basis) as the
standard.
5. CDA Please add the word “, amendments” immediately after the word | See Question 4. 10/19/07
1.4.1 “deviations” in the sixth line.
6. CDA Please add the word “material” immediately after the words “(c) No change. TxDOT requires approval of any changes to the 10/19/07
1.4.2 agree to” in the fourth line. Project Trust Agreement.
7. CDA Please add the word “material” immediately after the words “(c) See Question 6. 1/25/08
1.4.2 agree to” in the fourth line.
8. CDA In respect of the Reference Information Documents, the TxDOT believes the risk allocation for geotechnical reports as 10/19/07
1.5 Developer, at a minimum, should be permitted to rely on (and reflected in clause (j) of the definition of Compensation Event is
TxDOT should take full responsibility for) any geotechnical appropriate. TxDOT has no better knowledge of this risk and
reports provided by TxDOT. Developer is better able to manage this risk through the design-
Please carve out clause (k) of the definition of Compensation build process.
Event. See also Section 6.1.2. o .
In addition, please include in each clause of Section 1.5 the text Do you mean clause (j)? See Question 10.
“Except as otherwise contemplated in Article XlIl and the
definition of Relief Event”.
9. CDA Suggested that this section reflect the statements made on Page | No change. If the EA is challenged, Developer shall have the 1/25/08
1.5 17, Section 6.2 Governmental Approvals and Third Party remedies provided in the CDA.
6.2 Agreements.
Addendum 1 If TXDOT has obtained approvals based on the TxDOT
schematic, then the validity of the EA documents and
subsequent reevaluations should be represented and warranted
by TxDOT.
Additional approvals should only be warranted under the
circumstances stated in 6.2.3 of this section.
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Please clarify if TxXDOT supports the validity of the environmental
document approvals and permits in the RIDs. Based on the
language in this section, it appears that environmental approvals,
mitigation commitments and permitting for the proposed project
are not supported by TxDOT.

Shouldn’t the EAs, environmental approvals from FHWA, and the
USACE Section 404 Permit provided in the RIDs be warranted
by TxDOT, since the Proposer are instructed to comply with
these environmental approvals unless there are other
circumstances as stated in Section 6.2.3 on the same page?
Archeological, paleontological, cultural resources and T&E
species are all environmental resources that are investigated
from ROW line to ROW line in the EAs. If no impacts were
determined to exist for these resources and the documents have
been approved by TXDOT/FWHA and resource agencies,
wouldn’t this environmental clearance remain valid unless other
circumstances occur as stated in Section 6.2.3?

Proposer is concerned that TxDOT is not representing the
studies and conclusion of the RIDs as stated on Page 4 of this
CDA. Wouldn’t environmental clearance warrant the support of
the findings and investigations included in the EAs and
subsequent reevaluations?

10. CDA
1.5.3

“Except as expressly set forth herein,” Developer shall have no

right to additional compensation on time extension based on any
incompleteness or inaccuracy in the Reference Information
Documents.

As currently drafted, Section 1.5.3 conflicts with Section 13.2
which enables Developer to obtain compensation in the case of
a Compensation Event contemplated in clause (j) of the
definition thereof.

Addendum #1 is expected to make the requested change.

10/19/07

11. CDA
2.1.3

Please add the word “shall” immediately after the words “TxDOT
and Developer” in the first line.

Addendum #1 is expected to clarify this section.

10/19/07

12. CDA
214

Please advise whether the Lease Addenda will be signed in
advance as well.

No.

4/4/08

13. CDA
21.5

“Developer shall have the exclusive right and obligation;-as
lessee-under-the-Lease; during the Operating Period for each
Section, to use, manage, operate, maintain and repair the
applicable Section, and to perform Renewal Work and Upgrades,
pursuant to the terms of the-Lease; this Agreement, the other
CDA Documents and the Principal Project Documents.”

For tax purposes, we request that references to the Lease be
removed, as it is the CDA that grants the concession, not the

Addendum #6 is expected to make the requested changes.

4/4/08
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Lease.

14.

CDA
2.1.5

“Developer shall have the exclusive right and obligation--as
lessee-underthe-Lease; during the Operating Period for each
Section, to use, manage, operate, maintain and repair the
applicable Section, and to perform Renewal Work and Upgrades,
pursuant to the terms of the-Lease; this Agreement, the other
CDA Documents and the Principal Project Documents.”

For tax purposes, we request that references to the Lease be
removed, as it is the CDA that grants the concession, not the
Lease.

TxDOT'’s response in the Q&A Matrix indicated that this change
would be made in the subsequent draft of the CDA. Please
confirm this is correct.

See Question 13.

5/9/08

15.

CDA
2.1.6

Please add the words “long as it is the” following the word “as” in
the first line. For tax purposes, we need to make clear that the
right to toll is not granted under the Lease.

Addendum #3 is expected to delete “as lessee under the Lease.”

10/19/07

16.

CDA
2.1.6

Please add the words “long as it is the” following the word “as” in
the first line. For tax purposes, we need to make clear that the
right to toll is not granted under the Lease.

See Question 15.

1/25/08

17.

CDA
2.1.6

“Developer shall have the exclusive right and obligation;-as
lessee-underthe-Lease; during the Operating Period for each
Section, to use, manage, operate, maintain and repair the
applicable Section, and to perform Renewal Work and Upgrades,
pursuant to the terms of the-Lease; this Agreement, the other
CDA Documents and the Principal Project Documents.”

For tax purposes, we request that references to the Lease be
removed, as it is the CDA that grants the concession, not the
Lease.

Addendum #3 deleted “as lessee under the Lease.” See Question
15. Addendum #6 is expected to delete “the Lease.”

4/4/08

18.

2.1.6

“Developer shall have the exclusive right and obligation, for each
Toll Segment, commencing on the Service Commencement Date
for the Toll Segment and ending at the end of the Term, to toll
the Managed Lanes of the Toll Segment pursuant to the-terms-of
the-Lease; this Agreement, the other CDA Documents and the
Principal Project Documents.”

For tax purposes, we request that references to the Lease be
removed, as it is the CDA that grants the concession, not the
Lease.

TxDOT'’s response in the Q&A Matrix indicated that this change
would be made in the subsequent draft of the CDA. Please
confirm this is correct.

See Question 17.

5/9/08
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19.

CDA
21.71

“Receipt of all Governmental Approvals necessary for the Work
to be performed and satisfaction of any requirements applicable
under the Governmental Approvals (including the NEPA
Approval) for the Work to be performed, except where failure to
in vernmental Approval will not have a material adver.

effect on the Project;”

As currently written, this provision implies that all Governmental
Approvals must be obtained as a condition to TxDOT’s grant of
concession. In reality, however, there may be certain
Governmental Approvals that will not be obtained until a later
date.

We do not agree that this provision implies that all Governmental
Approvals must be obtained as a condition to TxXDOT’s grant of
concession. Rather, Section 2.1.7 provides that such approvals
must be obtained in accordance with the terms and conditions of
the CDA Documents. Developer is obligated to obtain all required
Governmental Approvals.

10/19/07

20.

CDA
222

“TxDOT and Developer acknowledge and agree to treat the
ran ion for U.S. federal income tax pur nsistent with

| — . .
that_despite TxDOT's retention-of fee ile Proi I

the-U.S--governmentinconsistent with-this-intention- (This
provision is not intended to have any bearing on ownership
status under Environmental Laws regarding Hazardous
Materials.)”

We request the revised language for tax reasons.

The suggested language does not appear to add substance. This
provision is intended for the Developer’s benefit. Please let us
know if you would like TxDOT to consider allowing the Developer
to choose whether or not to include this Section.

4/4/08

21.

CDA
2.2.3

Please insert the text “, if applicable,” after the text “, NTP 2 and”
in the second to last line. Read literally, the current wording
suggests that the Developer would not have the right to toll any
Toll Segment of the Project if TXDOT does not issue NTP 3,
even those Toll Segments which are not affected by IH35E
Capacity Improvement Section.

Addendum #6 is expected to make the requested change.

4/10/08

22.

W wwo
—_ = a0
;o>

Section 3.1.1 says that “Developer shall have the exclusive right
to (a) impose tolls . . . and (c) enforce and collect tolls . . .”,
however, under TX law and under the TSA, it is NTTA that will
be collecting and enforcing the tolls. The language in the CDA
should be modified to make clear that the Developer shall have
the right (and so long as TX law mandates, the obligation) to use
NTTA (or another entity if TX law changes) to collect and enforce
tolls.

Section 3.1.2 says that “the amount of any Incidental Charges
shall not exceed the amount reasonably necessary for the
Developer to recover its reasonable out-of-pocket and
documented costs and expenses directly incurred with respect to

Note that Section 17.1.4.1 states that TxDOT agrees that
performance by NTTA of the NTTA TSA will satisfy Developer’s
obligations under Section 3.1.

1/25/08
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the items, services and work for which they are levied,” but as
currently drafted, the TSA allows NTTA to collect incidental
charges that do not meet this criteria (i.e. amounts to reflect
NTTA’s collection risk in respect of Video Transactions, etc.).
Please note that our proposed changes to the TSA have
attempted to limit the scope of incidental charges that NTTA
would be able to charge.

Section 3.1.5 states that except in specified circumstances,
“Developer shall require payment of tolls for use of the Managed
Lanes.” This provision can be interpreted as obligating the
Developer to enforce all tolls, however, under the TSA, the
decision on whether and when to issue notices and pursue
collection and enforcement actions shall be within the discretion
of NTTA (TSA Section 4(b)).

23.

3.1.1

“Except as provided in Section 3.1.3, Beveloper-shalt-have

with the exclusive right to (a) impose tolls upon the Users of the
Managed Lanes, (b) establish, modify and adjust the rate of such
tolls, and (c) enforce and collect tolls from the Users of the
Managed Lanes, all in accordance with and subject to the terms
and conditions contained in this Agreement, including those set
forth in this Article 3, in Exhibit 4 and in Section 1 of the
Technical Provisions.”

We request the revised language for tax reasons.

No change. The existing language is consistent with the CDA
statutory authority.

4/4/08

24.

CDA
3.1.3

Please add the text “(including any amounts incurred to collect
and enforce such tolls)” immediately after the text “other than the
tolls” in the fourth line.

No change. The amounts referred to in the parenthetical are
reflected in the term Incidental Charges.

10/19/07

25.

CDA
3.1.3

Please add the text “(including any amounts incurred to collect
and enforce such tolls)” immediately after the text “other than the
tolls” in the fourth line.

See Question 24.

1/25/08

26.

CDA
3.4

Book 2A

It is our understanding that the Developer has the right to allow
or prohibit the access of large trucks with one or more trailers to
each of the segments of the Managed Lanes, provided that
these are not permitted in a road Tunnel section as defined by
NFPA 502 and provided that the Developer has TxDOT'’s prior
consent as provided in section 3.4. Please confirm if this
interpretation is correct or if there is any additional restriction
regarding truck admittance on the Managed Lanes.

Large trucks with one or more trailers are not permitted in tunnels
as defined by NFPA 502. Developer has the right to allow or
prohibit the access of large trucks with one or more trailers in the
remaining Toll Segments of the Managed Lanes. See Section 26
of the Technical Provisions.

1/25/08

27.

CDA
3.5.2

The right of Developer to audit TxXDOT’s books as to Exempt
Vehicles should be included. (This provision was accepted in
SH121))

No change. The right to audit TxDOT’s books and records as to
Exempt Vehicles owned or operated by TxDOT, as provided in SH
121, does not apply to IH 635 because, unlike SH 121, the
definition of Exempt Vehicles in IH 635 does not include TxDOT
vehicles.

10/19/07
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
28. CDA Please include a provision that provides that TxDOT wiill No change. The obligation to cooperate with Developer in the 10/19/07
3.5.3 cooperate with the Developer in the identification and tracking of | identification and tracking of Exempt Vehicles owned or operated
Exempt Vehicles, including providing relevant information and by TxDOT, as provided in SH 121, does not apply to IH 635
equipping such vehicles with transponders. (This provision was because, unlike SH 121, the definition of Exempt Vehicles in IH
accepted in SH121.) 635 does not include TxDOT vehicles.
29. CDA Please add the following language: "In order to ensure such No change. Exempt Vehicles are required to be exempt from tolls | 1/25/08
3.5.3 identification and tracking, each individual exempt vehicle must in all situations.
pre-register with the Developer, by providing either a
transponder number or a plate number. Without this pre-
registration before using the managed lanes, exempt vehicles
will be subject to the payment of tolls according to their
respective classification.”
30. CDA Developer should not bear this entire risk, but rather a TxDOT believes the risk reflected in Section 3.6.1 is appropriate, 10/19/07
3.6.1 mechanism for risk-sharing between Developer and TxDOT including given Section 3.6.3.
should be considered.
31. CDA Please amend Section 3.6.1 as follows: “In the event TxDOT See Question 30. 1/25/08
3.6.1 designates the Project or a portion of the Project (a) for . . .
3.6.2 immediate use as an emergency evacuation route or (b) as a Addendum #31is expgcted to revise cla}use (a) of Section 3.6.3 to
3.6.3 route to respond to a disaster proclaimed by the Governor of clarify that Developer's compensation is based on the average net

Texas or its designee, TxDOT shall have the right to order
immediate suspension of tolling of the Managed Lanes or any
portion of the Managed Lanes. TxDOT sshalthave-ne liability to
Developer for the loss of Toll Revenues or the increase in costs
and expenses attributable to such order shall be as set forth in
Section 3.6.3 below, provided that during any period not in
excess of [x] consecutive days for which tolling has been
suspended; he followin nditions havi n met, TxDOT
shall have no liability to Developer for the loss of Toll Revenues
or the increase in costs and expenses attributable to such order:

”

Please amend Section 3.6.2 as follows: “TxDOT shall have no
liability to Developer for the loss of Toll Revenues or the increase
in costs and expenses attributable to any order to suspend tolling
to facilitate emergency evacuation issued pursuant to applicable
Law by any federal or other State agency or instrumentality or to
respond to a disaster proclaimed by the Governor of Texas or its
designee, provi ndition forth in ion

—
mngnd_&.ﬁiﬁ_hale_beﬁn_&alﬁmd_and_&ugh_ ] : 0 .

Please amend Section 3.6.3 as follows:

Toll Revenues from the six months preceding the suspension.

Please note that under Exhibit 4, Section G.4.e, Developer is
excused from maintaining average speed performance measures
during times TxDOT suspends tolling of the Managed Lanes. In
addition, the CDA excuses Developer from performance
obligations to the extent it is unable to meet those obligations due
to a Relief Event.
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“In any time of a declared emergency or natural disaster, as
determined by the Executive Director, TxDOT shall have the
right to order immediate suspension of tolling of the Managed
Lanes or any portion of the Managed Lanes. TxDOT shall have
no liability to Developer for the loss of Toll Revenues or the
increase in costs and expenses attributable to the hours that
such order is in effect, except that TxDOT shall compensate
Developer for the impact on Toll Revenues for the period that
such order is in effect based on the average net Toll Revenues
received during the comparable days and times over the shorter
of (a) the previeussix months preceding such suspension(s) due
1o such incident or emergency and er (b) the period commencing
on the Service Commencement Date. Such compensation shall
exclude Video Transaction Toll Premiums and shall be reduced
by all avoided processing and collection fees, charges and costs,
including Transaction fees and charges. Developer shall use

i Juri e .

he Proj in rdance with this Agreement.”

Section 3.6.1 and Section 3.6.2: Developer should not bear
entire risk of lost Toll Revenues or increases in costs and
expenses for suspension of tolls ordered by a federal or state
agency or the Governor of Texas, but rather, we suggest the
proposed mechanism for risk-sharing between Developer and
TxDOT.

TxDOT shall not be liable to Developer for loss of Toll Revenues
or increases in costs/expenses as long as the conditions under
3.6.1.1-3.6.1.3 are satisfied.

Section 3.6.3: The suggested change makes clear that the Toll
Revenues are based on the average net Toll Revenues from the
6 months preceding the suspension. Moreover, no performance
related penalties should be assessed during these days. We
understand TxDOT’s concern that Developer continue to perform
its maintenance obligations under the Agreement, and thus have
suggested the language below, however, it should be made clear
that performance related penalties will not be assessed during
these times.

32.

CDA
3.6.1

Please amend Section 3.6.1 as follows: “In the event TxDOT
designates the Project or a portion of the Project (a) for
immediate use as an emergency evacuation route or (b) as a
route to respond to a disaster proclaimed by the Governor of
Texas or its designee, TxDOT shall have the right to order

See Question 693.

4/4/08
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immediate suspension of tolling of the Managed Lanes or any
portion of the Managed Lanes. TxDOT's shalthave-neoliability to
Developer for the loss of Toll Revenues or the increase in costs
and expenses attributable to such order shall be as set forth in
Section 3.6.3 below, provided that during any period not in

excess of [x] consecutive days for which tolling has been
suspendeds; and the following conditions have been met, TxDOT
shall have no liability to Developer for the loss of Toll Revenues
or the increase in costs and expenses aftributable to such order:

Please amend Section 3.6.2 as follows: “TxDOT shall have no
liability to Developer for the loss of Toll Revenues or the increase
in costs and expenses attributable to any order to suspend tolling
to facilitate emergency evacuation issued pursuant to applicable
Law by any federal or other State agency or instrumentality or to
respond to a disaster proclaimed by the Governor of Texas or its
designee, provided that the conditions set forth in Sections
3.6.1.1, 3.6.1.2 and 3.6.1.3 have been satisfied and such

nsion not ex x].con iv . Otherwi
IxDOT shall liabl he exten forth in ion 3.6.

The suspension of tolls provisions are of particular concern to
our potential lenders, as the current CDA does not explicitly state
what Developer’'s compensation would be if tolls are suspended
under the authority granted pursuant to Section 3.6.1, but the
conditions set forth in Sections 3.6.1.1 through 3.6.1.3 are not
satisfied. We propose clarifying that Developer shall be entitled
to the compensation set forth in Section 3.6.3 if such a
suspension occurs and the conditions in Sections 3.6.1.1
through 3.6.1.3 are not satisfied.

Moreover, our potential financiers are concerned that the
Developer is bearing the entire risk of lost Toll Revenues or
increases in costs and expenses for suspension of tolls ordered
by a federal or state agency or the Governor of Texas. We have
suggested a mechanism for risk-sharing between Developer and
TxDOT.

33.

CDA
3.6.1
3.6.2
3.6.3

Please amend Section 3.6.1 as follows: “In the event TxDOT
designates the Project or a portion of the Project (a) for
immediate use as an emergency evacuation route or (b) as a
route to respond to a disaster proclaimed by the Governor of
Texas or its designee, TxDOT shall have the right to order
immediate suspension of tolling of the Managed Lanes or any

See Question 693 regarding changes to Section 3.6.1.
regarding Section 3.6.2.

No change

5/9/08
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portion of the Managed Lanes. Notwithstanding any other
provision of this Agreement to the contrary, TxDOT shall have-ne
liability be liable to Developer for the loss of Toll Revenues or the
increase in costs and expenses attributable to such order,

provided-that unl he followin nditions hav :
during any period for which tolling has been suspended, TxDOT:

Please amend Section 3.6.2 as follows: “TxDOT shall have no
liability to Developer for the loss of Toll Revenues or the increase
in costs and expenses attributable to any order to suspend tolling
to facilitate emergency evacuation issued pursuant to applicable
Law by any federal or other State agency or instrumentality or to
respond to a disaster proclaimed by the Governor of Texas or its
designee, provi hat th ndition forth in
m&.&w DOT 5 [ in Seotion 3.6.3

As we have discussed, suspension of tolls provisions are of
particular concern to our potential lenders. It is our
understanding that clause (i) of the definition of “Compensation
Event” will be amended to specify that compensation with
respect to suspensions under Section 3.6.1 where the conditions
set forth in Sections 3.6.1.1 through 3.6.1.3 are not satisfied, will
be as set forth in Section 3.6.3. Please confirm that this is
correct.

Additionally, suspensions under Section 3.6.2 should also be
compensated as set forth in Section 3.6.3 if the conditions in
3.6.1.1 through 3.6.1.3 are not satisfied.

34.

CDA
3.6.1.3

Please add at the end of this Section a provision to the effect No change. It is appropriate for the order to be lifted when the
that the order will be lifted in any event no later than such order need to use the Project for emergency evacuation or disaster
is lifted for all other designated toll facilities. (This provision was | response ceases.

accepted in SH121)

10/19/07

35.

CDA
3.6.1.3

“Lifts such order concurrently with the lifting of such order for all See Question 34.

her ign lled faciliti r, if there are n h other
facilities, as soon as the need to use the Project for emergency
evacuation or disaster response ceases.”

If a suspension order has been lifted for other tolled facilities,
TxDOT should also lift the suspension order for the Project. The
burden should be on TxDOT to show why a suspension order
should be lifted on one tolled facility but not another. This
language was accepted in SH121.

1/25/08
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traffic from any interstate or Highway temporarily closed to all
lanes in one or both directions due to incident or emergency,
TxDOT shall have the right to order immediate suspension of
tolling of the Managed Lanes or any portion of the Managed
Lanes. TxDOT shall have no liability to Developer for the loss of
Toll Revenues or the increase in costs and expenses attributable
to the hours that such order is in effect, except that TxDOT shall
compensate Developer for the impact on Toll Revenues and for
the increase in costs for the period that such order is in effect
based on the average net Toll Revenues received during the
comparable days and times over the shorter of (a) the previous
six months or (b) the period commencing on the Service
Commencement Date. Such compensation shall exclude Video
Transaction Toll Premiums and shall be reduced by all avoided
processing and collection fees, charges and costs, including
Transaction fees and charges. Moreover, TxDOT shall

D for the increased costs derived f

Project for immedi n altern r for diversion of
raffic from any inter r Highw mporarily cl Il
lanes in one or h direction incident or emergency for

periods longer than 24 hours.”

Compensation should also include any other costs related to the
excess traffic using the Project. These costs could be high if the
period is long, for instance costs related to pavement
maintenance, to emergency response, or energy consumption in
the tunnels.

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
36. CDA Please add the text “, in each case in accordance with the terms | Addendum #3 is expected to clarify that Section 3.6.2 is an 10/19/07
3.6.2 of this Section 3.6” and delete the text “or its designee” at the independent provision as follows: “TxDOT shall have no liability to
end of such subsection. Developer for the loss of Toll Revenues or the increase in costs
and expenses attributable to any order to suspend tolling by any
federal or State agency or instrumentality other than TxDOT to
facilitate emergency evacuation issued pursuant to applicable Law
i iy-or to
respond to a disaster proclaimed by the Governor of Texas or its
designee.” Because it is customary for the Governor of Texas to
act through a designee, the designee language must remain.
37. CDA Please add the text “, in each case in accordance with the terms | See Question 36. 1/25/08
3.6.2 of this Section 3.6” and delete the text “or its designee” at the
end of such subsection.
38. CDA “In the event TxDOT designates the Project or a portion of the TxDOT has determined that it is not appropriate to compensate for | 10/19/07
3.6.3 Project for immediate use as an alternate route for diversion of the increased costs during this period. It is appropriate that the

performance requirements still apply. Note that any liquidated
damages for speeds in the Managed Lanes below 50 mph are a
proportion of tolls collected in a period (which have been
suspended). See Exhibit 21, Section 3.5. See Question 39.
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
Moreover, no performance related penalties should be assessed
during these days.
39. CDA At the end of the first sentence thereof, please add the language | Addendum #1 is expected to revise this section and the definition 10/19/07
3.6.3 “in the direction of the diversion”. (This provision was accepted of Exempt Vehicle to conform to Minute Order 110911. Addendum
in SH121.) #3 is expected to add “, as TxDOT deems appropriate” at the end
of the first sentence.
40. CDA At the end of the first sentence thereof, please add the language | See Question 36. 1/25/08
3.6.3 “in the direction of the diversion”. (This provision was accepted
in SH121.)
41. CDA Please add the text “(to the extent required to be made pursuant | No change. The word “due” in the subject clause renders the 10/19/07
3.7.2 to such Funding Agreement or Security Document)” immediately | requested language unnecessary.
after the text “Funding Agreement or Security Agreement” in item
(c).
42. CDA Please add the text “(to the extent required to be made pursuant | See Question 41. 1/25/08
3.7.2 to such Funding Agreement or Security Document)” immediately
after the text “Funding Agreement or Security Agreement” in item
(c).
43. CDA Please delete Section 3.7.3. The Developer should have No change. TxDOT believes the Developer has the flexibility to 10/19/07
3.7.3 operational flexibility to allocate funds as appropriate and manage its cash flows except that it should first pay all amounts
needed. Money is fungible and debt proceeds can be used to due to TxDOT and carry out its required O&M obligations.
pay certain O&M expenses.
44, CDA Please amend Section 3.7.3 to read as follows: Addendum #3 is expected to make the requested change. 1/25/08
3.7.3 “Toll Revenues shall be used first to pay all due and payable
operations and maintenance costs, specifically including all
amounts due to TxDOT under Sections 5.3 and 5.5 before they
may be used and applied for any other purpose.”
45. CDA Please amend Section 3.7.3 as follows: “Toll Revenues shall be | No change. 1/25/08
3.7.3 used first to pay all current and outstanding operations and
5.3 maintenance costs, specifically-including-allamountsdueTxDOT
Exhibit 7, Part | underSections-5-3-and-5-5;-before-they-may be used-and
C applied-for-any-otherpurpose.”
As currently drafted, the CDA requires that payments for TxDOT,
such as Revenue Payments and Refinancing Gains be paid first
in the waterfall, as an O&M cost.
Neither Revenue Payments nor Refinancing Gains should be
payable until the satisfaction by Developer of the restricted
payments test under the financing documents, as payment
earlier in the waterfall seems inconsistent with the idea that
TxDOT is sharing in the Project upside.
46. CDA “Toll Revenues shall be used first to pay all due and payable No change is necessary. The phrase “any other purpose” includes | 4/4/08
3.7.3 operations and maintenance costs, specifically including all payment to any Lender.
amounts due to TxDOT under Sections 5.3 and 5.5, before they
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NO.

DOC
SECTION

QUESTION/COMMENT

RESPONSE

DATE

5.3

Exhibit 7 - Part
C

may be used and applied for any other purpose including any
Lender.”

We request the revised language for tax reasons.

47.

CDA
3.74

Please add the text “or the Project Debt, the Security Documents
or any Funding Agreements” immediately after the text “under
this Agreement” at the end of the first sentence.

No change is necessary. TxDOT requires that the Project’s
collateral not be used outside of the Project. Please note that
Section 3.7.4 does not preclude the use of Toll Revenues to pay
any debt, obligation or liability related to the Project (e.g., including
Project Debt).

10/19/07

48.

CDA
3.7.4

Please add the text “or the Project Debt, the Security Documents
or any Funding Agreements” immediately after the text “under
this Agreement” at the end of the first sentence.

See Question 47.

1/25/08

49.

CDA
3.7.5

“Developer acknowledges and agrees that it shall not be entitled
to receive any compensation, return on investment or other profit
for providing the services contemplated by this Agreement and
the Lease other than those resulting from cost savings, Toll
Revenues, Incidental Charges, Compensation Amounts and
Termination Compensation in accordance with the provisions of
this Agreement, and earnings thereon. The Parties acknowledge
that this Agreement and the Lease contain commercially
reasonable provisions and allow Developer ro-more-than a
reasonable rate of return and compensation commensurate with
risk.”

We request the revised language for tax reasons.

Addendum #6 is expected to make the requested change.

4/4/08

50.

CDA
3.7.5

“Developer acknowledges and agrees that it shall not be entitled
to receive any compensation, return on investment or other profit
for providing the services contemplated by this Agreement and
the Lease other than those resulting from cost savings, Toll
Revenues, Incidental Charges, Compensation Amounts and
Termination Compensation in accordance with the provisions of
this Agreement, and earnings thereon. The Parties acknowledge
that this Agreement and the Lease contain commercially
reasonable provisions and allow Developer re-more-than a
reasonable rate of return and compensation commensurate with
risk.”

We request the revised language for tax reasons.

TxDOT'’s response in the Q&A Matrix indicated that this change
would be made in the subsequent draft of the CDA. Please
confirm this is correct.

See Question 49.

5/9/08

51.

CDA
41.2

Please confirm that the Existing Improvements are fully

completed, and TxDOT does not have any further work to

The Existing Improvements are completed.

10/19/07

353134_2.DOC

12

September 24, 2008



IH 635 MANAGED LANES PROJECT
DRAFT QUESTIONS AND ANSWERS MATRIX — COMPREHENSIVE DEVELOPMENT AGREEMENT

NO.

DOC
SECTION

QUESTION/COMMENT

RESPONSE

DATE

perform in that regard.

52.

CDA
41.3

Please add the text “, as of the Effective Date,” immediately after
the text “Developer warrants and represents that” in the first line.

Addendum #1 is expected to revise the section.

10/19/07

53.

CDA
413

Please add the text “, as of the Effective Date,” immediately after
the text “Developer warrants and represents that” in the first line.

See Question 52.

1/25/08

54.

CDA
41.4

“Developer exclusively bears the risk of any changes in the
interest rate, payment provisions or the other terms of its

fmancmgwg
IxDOT’ ligations expressl her r.”

This language may be construed to contradict the termination
compensation provisions in Exhibit 23, which provides for
compensation of floating rate interest.

We do not believe there is a contradiction because Exhibit 23 does
not address changes in the interest rate with respect to
Developer’s financing.

10/19/07

55.

CDA
4.1.441

Please amend Section 4.1.4.1 as follows: “Unless Developer or
TxDOT elects to terminate this Agreement pursuant to Section
4.1.4.5, Developer shall be unconditionally obligated to enter into
the Initial Funding Agreements and Initial Security Documents
and complete closing for all the Initial Project Debt (including
any sub-debt), in a total amount, which when combined with all
unconditional equity commitments acceptable to the Collateral
Agent, is not less than the total capital funding set forth in Exhibit
5, by not later than the Project Financing Deadline, without any
right to extension on account of any Relief Event
(notwithstanding any other provision of this Agreement to the
contrary), except that such deadline may be extended by the
period of delay in Developer’s ability to achieve Financial Close
directly caused by TxDOT-Caused Delay, TxDOT Change, er

Dlscrlmmatory Actlonmwgw

Please delete (a) in its entirety from Section 4.1.4.5, as it should
be moved to Section 4.1.4.1, as stated above.

Developer should have an equitable extension of time for delays
in achieving Final Close that are outside of its control, including
litigation challenging a NEPA Approval. TxDOT should not be
entitled to terminate the CDA for litigation challenging a NEPA
Approval—instead, the Project Financing Deadline should be
extended.

Addendum #3 is expected to require the parties to engage in good
faith negotiations for a period of 30 days before either party may
exercise its election to terminate if litigation challenging a NEPA
Approval is filed before financial close. This will give the parties
the opportunity to determine whether an extension is feasible, and

whether the parties are willing to mutually agree upon adjustments,

if any, in the essential business terms by reason of the delay.

1/25/08

56.

CDA
4.1.441

Please amend Section 4.1.4.1 as follows: “Unless Developer or
TxDOT elects to terminate this Agreement pursuant to Section

No change. The requested language is too broad. The Developer
may time the market within the two 90-day allowable extensions of

4/4/08
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SECTION

QUESTION/COMMENT

RESPONSE

DATE

4.1.4.5, Developer shall be unconditionally obligated to enter into
the Initial Funding Agreements and Initial Security Documents
and complete closing for all the Initial Project Debt (including
any sub-debt), in a total amount, which when combined with all
unconditional equity commitments acceptable to the Collateral
Agent, is not less than the total capital funding set forth in Exhibit
5, by not later than the Project Financing Deadline, without any
right to extension on account of any Relief Event
(notwithstanding any other provision of this Agreement to the
contrary), except that such deadline may be extended by the
period of delay in Developer’s ability to achieve Financial Close
directly caused by TxDOT-Caused Delay, TxDOT Change, o+
Discriminatory Action, or material in mark
conditions.”

Developer should be entitled to an equitable extension of time to
achieve Financial Close for delays that are outside of its control
due to significant adverse changes in market conditions.
Although we are seeking a firm underwriting from our potential
lenders, their commitment letters are conditioned on the absence
of, among other things, a material adverse change in market
conditions.

the financial close deadline.

57. CDA
4.1.441

Please add the word “approval” after the text “such
environmental reevaluation” at the end of clause (a).

Addendum #5 contemplates that Financial Close may be
extended until the date that is 60 days after the date that the
environmental reevaluation is obtained. The Proposer cannot
indefinitely bear execution risk on its financing arrangements and
it will not be possible to obtain commitments from Lenders which
are open indefinitely. Financial Close should occur regardless of
the timing of receipt of the environmental reevaluation approval.

Addendum #6 is expected to make the requested change.

The provision gives the Developer flexibility to achieve Financial
Close; it does not prevent Developer from achieving Financial
Close prior to receipt of the environmental reevaluation approval.

5/9/08

58. CDA
4142

Please delete clause (b). TxDOT will be provided with the
copies of the executed agreements which have to be in
compliance with the CDA anyway. TxDOT will not have any
further approval rights.

In clause (e) please insert the text “(except to the extent that
such documents are not required to be executed on such date)”
after the text “Initial Security Documents” in the second line.

See Question 59 regarding clause (b). Addendum #3 is expected
to reviseclause (e).

1/25/08

59. | CDA
4.1.4.2(b)

“Developer has delivered to TxDOT for review and comment
drafts of those proposed Initial Funding Agreements and Initial
Security Documents that will contain the material commercial
terms relating to the Initial Project Debt not later than 347 days
prior to the proposed date for Financial Close; provided that

Addendum #3 is expected to change 14 days to 10 days and to
clarify that TxDOT's right to review and comment on the
documents is governed by Section 6.3.7.1, except clause (b)
thereof.

1/25/08
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
TXxDOT - ! E [ Inifial Fundi
nsuring that the requirements of 4.1.4.1 will hav n satisfi
upon Financial Close;”
TxDOT’s right to review the funding documents and security
documents should be limited to ensuring compliance with
Section 4.1.4.1. Also, 14 days is too tight considering that the
Developer will only have 2 months to achieve financial close
after the award date.
60. CDA Please revise so that it is ensured that whenever TxDOT has a No change. Section 6.3.7 sets forth the basis for TXDOT'’s right to 4/4/08
4.1.4.2(b), right to review and comment, such review rights are restricted to | review and comment.
44.21,6.2.2, ensure (i) compliance with the CDA, (ii) TxDOT’s obligation
6.3.2,6.3.6, under the CDA Documents are not increased above and beyond
10.5.2 TxDOT'’s obligation which are already contemplated by the CDA
Documents and (iii) no conflict with TxDOT'’s step-in rights.
61. CDA “Developer has delivered to TxDOT true and complete executed | Addendum #3 is expected to make the requested change. 1/25/08
4.1.4.2(d) copies of the direct lender agreement under Section 20.9.4, if
any;”
Is this the intended cross-reference?
62. CDA Please delete the last sentence in each clause as it sets forth an | No change. TxDOT will not provide protection if Developer's 4/4/08
4.1.4.3(c), (d) unworkable and very subjective standard. schedule does not provide normal and customary time periods.
63. CDA “If TIFIA credit assistance is part of the initial financing under No change. TxDOT believes the reasons for the additional 4/4/08
4.1.4.3(1) Developer’s Project Plan of Finance, the failure or unreasonable | protection provided for the PABs Issuer do not apply to the TIFIA
e delay of the TIFIA Joint Program Office to close financing after JPO.
Developer has satisfied all requirements and conditions of the
conditional term sheet and draft credit agreement provided to
proposers prior to the Proposal Due Date.”
An unreasonable delay by the TIFIA JPO should not constitute a
Developer Default. This language conforms to the changes in
Section 4.1.4.3(c) regarding the PABs Issuer.
64. CDA In clause (c) please provide that also delays to Financial Close Addendum #3 is expected to make the requested change, provided | 1/25/08
4.1.4.3(c) due the PABs Issuer (the current exception only covers refusal the delay is not attributable to the Developer.
not delay) excuse the Developer (together with all other related
excuses relevant in the context of the forfeiture of the Proposal
Security).
65. CDA Please add the text “to be” before the text “in Developer Default” | Addendum #3 is expected to make the requested changes. 1/25/08
4143 in the third to last line and the text “in accordance with the terms
hereof” after the text “terminate this Agreement” in the last line.
66. CDA TIFIA JPO is not defined. Addendum #3 is expected to replace “JPO” with “Joint Program 1/25/08
4.1.4.3(f) Office.”
67. CDA “TxDOT will bear the risk and have the benefit of changes in Addendum #6 is expected to extend the interest rate protection 5/29/08
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
4.1.45 market interest rates (either positive or negative) for the period period from 90 days to 180 days.
beginning at 10:00 a.m. on July 14, 2008 and ending at en-the
earlier-of{a} 10:00 a.m. on the date of Financial Close er{b}
| i 90 F arinal fi ) | .
forth-inIFP-Section1-6-3] (the “last date of the market interest
rate protection period”). . .
68. CDA “The Security Documents as a whole securing each separate No change. TxDOT requires a single entity controlling the entire 10/19/07
434 issuance of debt (other than bonds) shall encumber the entire project, in case a lender exercises a step-in right.
Developer’s Interest, provided that the foregoing does not
preclude subordinate Security Documents or equipment lease
financing.”
Certain bond issuances (such as L/C backed or monoline
wrapped bonds) will not necessarily result in the encumbrance of
the entire Developer’s Interest.
69. CDA Please delete the text “on its face” after the text “a conspicuous Addendum #1 is expected to make the requested change. 10/19/07
4.3.6 recital” in the fourth line.
70. CDA Please delete clause (b). No change. TxDOT requires adequate funding to achieve the 10/19/07
439 Further, please delete the text “or the issuance of additional purposes set forth in clause (b).
Project Debt as described in clause (b)” after the text “Funding
Agreement or Security Document” in tenth line.
Finally, please delete the last sentence.
71. CDA Please delete clause (b). See Question 70. 1/25/08
4.3.9 Further, please delete the text “or the issuance of additional
Project Debt as described in clause (b)” after the text “Funding
Agreement or Security Document” in tenth line.
Finally, please delete the last sentence.
72. CDA Please add at the end of clause (a) of such section the following | Addendum #1 is expected to add “or in any direct lender 10/19/07
4.3.11 text, “or in any other instrument or agreement signed by TxDOT agreement pursuant to Section 20.9.4.”
in favor of such Lender or Collateral Agent”. This is consistent
with Section 4.2.3 and would include, for example, a direct
agreement with the Collateral Agent.
73. CDA Please add at the end of clause (a) of such section the following | See Question 71. Section 4.2.3 will be revised to be consistent 1/25/08
4.3.11 text, “or in any other instrument or agreement signed by TxDOT with the rest of the CDA.
in favor of such Lender or Collateral Agent”. This is consistent
with Section 4.2.3.
74. CDA Please delete in its entirety. See Question 43. 10/19/07
4.3.12
75. CDA Please delete in its entirety. See Question 43. 1/25/08
4.3.12
76. CDA TxDOT should only get reimbursed at closing if TxDOT has Addendum #1 is expected to make the requested changes. 10/19/07
4431 delivered a written invoice to Developer at least two Business
Days prior to closing. Please also add a reference to the direct
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
agreement with the Lenders in the carve-out in the first sentence.
77. CDA As currently drafted, it appears as if the Toll Revenue will be TxDOT believes this provision is appropriate. Any revenue sharing | 10/19/07
53 shared first in the waterfall. This seems inconsistent with the is not effective until the Developer earns an appropriate IRR as
Exhibit 7 idea that TxDOT is sharing in Project upside. described in Part C of Exhibit 7, is payable in arrears and can be
Part C Additionally, the immediate lump sum annual payment planned for.
requirement may result in cash flow management difficulties.
78. CDA Please replace current heading with “Revenue Payments” and Addendum #1 is expected to change the references to “Revenue 10/19/07
5.3 make a corresponding change in the Table of Contents. Further, | Payment.”
please replace references to TxDOT'’s “right to share in/of Toll
Revenues” with “payment”.
79. CDA “TxDOT’s rights to payment related to Toll Revenues for the No change. See Question 23. 4/4/08
53 Project are set forth in Part C of Exhibit 7. Developer agrees to
pay TxDOT such amounts as compensation to TxDOT in
exchange for TxDOT's grant to Developer of franchise rights that
will permit Developer to impose and receive tolls pursuant to this
Agreement and as rent for the use and operation of the Project
pursuant to the Lease.”
We request the revised language for tax reasons.
80. CDA Like the revenue sharing, it appears as if any Refinancing Gains | TxDOT’s share of any Refinancing Gain may be paid to correspond | 10/19/07
5.5 will be paid first in the waterfall and will also be based only on with the anticipated timing of any future Distributions. See Exhibit
Exhibit 7 projected, and not realized, gain. 7, Part D, Section 2.
Part D
81. CDA Although the Refinancing Gain may be paid to correspond with No change. 1/25/08
55 the anticipated timing of future distributions, both Section 2 of
Exhibit 7 Exhibit 7--Part D and the definition of Refinancing Gain say that
Part D the Refinancing Gain is based on the Net Present Value of the
Distributions to be made over the remaining period of the Term
following the Refinancing, as projected immediately prior to the
Refinancing.
The Refinancing Gains should be based on realized gain, not
just projected gain.
82. CDA “TxDOT'’s rights to share-in a portion of any Refinancing Gain are | Addendum #6 is expected to make the requested changes except 4/4/08
5.5 set forth in Part D of Exhlblt 7 Developer agrees to pay TxDOT | the last change. See Question 23.
such amount as compensation to
TxDOT in exchange for TXDOT’s grant to Developer of franchise
rights to impose and receive tolls pursuant to this Agreement and
as rent for the use and operation of the Project pursuant to the
Lease.”
We request the revised language for tax reasons.
83. CDA “TxDOT’s rights to share-ira portion of any Refinancing Gain are | See Question 82. 5/9/08
5.5 set forth in Part D of Exhibit 7. Developer agrees to pay TxDOT
such share-ef Refinaneing-Gairamount as compensation to
TxDOT in exchange for TxXDOT’s grant to Developer of rights to
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
impose and receive tolls pursuant to this Agreement and as rent
for the use and operation of the Project pursuant to the Lease.”
We request the revised language for tax reasons.
TxDOT'’s response in the Q&A Matrix indicated that this change
would be made in the subsequent draft of the CDA. Please
confirm this is correct.
84. CDA “Developers ’s rights to receive a contribution No change. The Project does not receive payment. It is necessary | 4/4/08
5.6 payment of the Public Funds Amount are set forth in Part E of to identify a party.
Exhibit 7.”
We request the revised language for tax reasons.
85. CDA Clause (k) of the definition of “Relief Event” should be amended See Question 8. 10/19/07
6.1.2 as follows: “Discovery of (i) subsurface or latent physical
Definition: conditions at-the-actual-boring-heles identified in the
: geotechnical reports included in the Reference Information
ffllzful.sef fgk) of , Documents that differ materially from the subsurface conditions
Reliet Event indicated in such geotechnical reports atsuch-bering-holes,
apd clause (i) | excluding any such conditions known to Developer prior to the
? . Proposal Due Date, or (ii) physical conditions within the Project
E%zr:teensatlon Right of Way of an unusual nature, differing materially from those
ordinarily encountered in the area and generally recognized as
inherent in the type of work provided for in the Agreement,
excluding any such conditions known to Developer prior to the
Proposal Due Date or that would become known to Developer by
undertaking reasonable mvestlgatlon prior to the Proposal Due
Also, clause (j) of the definition of “Compensation Event” should
be amended to reflect the exact wording of above.
We suggest not limiting the Relief Event concerning geophysical
risks to conditions at the actual boring holes.
86. CDA Please carve out clause (k) of the definition of Compensation Do you mean clause (j)? See Question 87. 10/19/07
6.1.2,6.1.3 Event.
87. CDA Please carve out clause (j) of the definition of Compensation Addendum #3 is expected to make the requested change. 1/25/08
6.1.2,6.1.3 Event.
88. CDA “Developer shall obtain all other Governmental Approvals See Question 15. 10/19/07
6.2.1 required in connection with the Project, the Project Right of Way
or the Work (unless failure to obtain a Governmental Approval
would not have a material adver ff n the Project),
including any modifications, renewals and extensions of the
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TxDOT-Provided Approvals, including those required in
connection with a Compensation Event.”

89.

CDA
6.2.1

Please advise which governmental approvals have been
obtained by TxDOT. Please insert the text “As of the Effective
Date” in the beginning of the first sentence.

The dates and anticipated dates for all Governmental Approvals
are stated in Section 4.2.3 of Book 2A.

10/19/07

90.

CDA
6.2.1

Please insert the text “As of the Effective Date” in the beginning
of the first sentence.

Addendum #3 is expected to make the requested change.

1/25/08

91.

CDA
6.2.1

“(a) As of the Effective Date, TxDOT has obtained the TxDOT-
Provided Approvals, includi forth in cl

g d (h ) g §gg;|gn 4.2.3 of Ihg nghnlggl Prgwggng based—en—the

[ternativ hnical con rov TxDOT an ri
in Exhibit 2, and Devel r shall comply with i li
under Section 6.2.12.1 in connection therewith. (b) Subject to
Section 6.2.12, and-te Developer’s right to a Relief Event and
Compensation Event for a TxDOT-Caused Delay under clause
(g) of the defmmon of TxDOT Caused Delay, and Developer's

Developer shall obtain all

other Governmental Approvals required in connection with the
Project, the Project Right of Way or the Work, including any
modifications, renewals and extensions of the TxDOT-Provided
Approvals, including those required in connection with a
Compensation Event. (c) Developer shall deliver to TxDOT true
and complete copies of all new or amended Governmental
Approvals.”

It is our understanding that the TxDOT-Provided Approvals listed
in clauses (f), (g) and (h) of Section 4.2.3 of the Technical
Provisions have not been obtained as of yet. Each proposer
needs to be protected from the possibility of a last minute design
change in the event that those approvals, once obtained, would
require changes to the design of the Project. If any changes are
required based on those approvals, and such approvals are not
obtained prior to the date that is 90 days prior to the Proposal
Due Date, TxDOT should be responsible for any increased costs
and delays resulting from the new design required under those
approvals. This risk should be allocated to TxDOT as it is the
entity currently involved in obtaining these approvals.

Addendum #6 is expected to add Developer’s right to terminate,
but not the other requested changes.

5/29/08

92.

CDA

Please insert the text “with respect to such differences in the

No change. The first sentence already states “resulting from or

10/19/07
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
6.2.3 schematic design” before the text “, and (c¢)” in the tenth line. arising out of any associated change in the Project location and
Further, please insert the text “in connection therewith” after the design.”
text “and cost of litigation” in the tenth line.
93. CDA Please insert the text “with respect to such differences in the See Question 92. 1/25/08
6.2.3 schematic design” before the text “, and (c)” in the tenth line.
Further, please insert the text “in connection therewith” after the
text “and cost of litigation” in the tenth line.
94. CDA “In the event Developer’s design differs from the schematic See changes in Addendum #5. 1/25/08
6.2.3 contained in the Reference Information Documents upon which
6.2.4 the TxDOT-Provided Approvals were based, other than including
differences due to any alternative technical concepts approved
by TxDOT and described in Exhibit 2, as between TxDOT and
Developer, Developer shall be fully responsible for all necessary
actions, and shall bear all risk of delay and all risk of increased
cost, resulting from or arising out of any associated change in
the Project location and design . . .”
If an alternative technical concept has been accepted by TxDOT,
the Developer should not bear the entire risk of delays relating to
governmental approvals.
95. CDA “Subject to Developer’s right to a Relief Event and Addendum #6 is expected to make the requested change. 5/29/08
6.2.3 Compensation Event for a TxDOT-Caused Delay under clause
(g) of the defmmon of TxDOT Caused Delay and Developer's
, in the event Developer’s
design differs from the schematic contalned in the Reference
Information Documents upon which the TxDOT-Provided
Approvals were based, including differences due to any
alternative technical concepts approved by TxDOT and
described in Exhibit 2, . . .”
96. CDA Please delete in its entirety. Addendum #6 is expected to add Developer’s right to terminate. 5/29/08
6.2.4
97. CDA Please provide copies of these documents as they don’t seem to | TxDOT has provided these documents in the RID with Addendum 1/25/08
6.2.5 be in the data room. #3.
98. CDA Please provide copies of the agreements listed in Section 6.2.5. See Question 97. 5/29/08
6.2.5
99. CDA In the first line, please replace the text “reasonably assist” with No change. A “reasonably assist” standard is appropriate. In 10/19/07
6.2.6 the text “use its reasonable best efforts”. addition, a “reasonable best efforts” standard is not clear.
100. CDA In the first line, please replace the text “reasonably assist” with See Question 99. 1/25/08
6.2.6 the text “use its reasonable best efforts”.
101. CDA In the first line, please insert the text “, in all material respects” No change. Developer is required to comply with all Governmental | 10/19/07
6.2.7 after the text “Developer shall comply”. Approvals. Note that Section 17.1.1.11 already ties Developer
Defaults to materiality.
102. CDA In the first line, please insert the text “, in all material respects” See Question 101. 1/25/08
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
6.2.7 after the text “Developer shall comply”.
103. CDA Please insert the word “necessary” after the text “applications Adding “necessary” is not required because the clause is prefaced | 10/19/07
6.2.8 and other” in the fifth line and delete the text “in form approved by “Developer shall undertake necessary efforts.” TxDOT’s
by TxDOT”'n the 6th line. approval is required for Governmental Approvals that must be
issued in TxDOT’s name.
104. CDA Please insert the word “necessary” after the text “applications See Question 103. 1/25/08
6.2.8 and other” in the fifth line and delete the text “in form approved
by TxDOT”'n the 6th line.
105. CDA Please clarify how “net benefits” which relate to the Similar to measuring any detriments, including, for design and 5/9/08
6.2.12.2 environmental re-evaluation will be measured. construction costs, based on the inflation index provided.
106. CDA Please delete in its entirety. No change. The provision is intended to mirror 13.2.6.2. 5/29/08
6.2.12.2
(Addendum 5)
107. CDA With regard to TxDOT obtaining an environmental reevaluation See changes to the CDA. 7/10/08
6.2.12.2(b) approval required due to an ATC in less than the 12 months
anticipated, there would not be any real decrease in design and
construction costs unless NTP 2 has already been issued (and
therefore construction could commence on the work affected by
the ATC). Therefore, please revise the definition of ENR CCl(a)
as follows:
“ENR CCl(a) is the final 20-city average ENR construction cost
index as published in the most recent weekly edition of ENR
prior to either the date of the environmental reevaluation
approval, or NTP 2, whichever is later.”
108. CDA Since float is a shared project resource and only the activities No change. 7/10/08
6.2.12.2(b) that are on the Critical Path are subject to a TxDOT-Caused
Delay, these are also the only activities for which TxDOT should
be able to claim any benefit due to a decrease in design and
construction costs resulting from early approval of an ATC
related environmental reevaluation. We therefore request that
the calculation of the decrease in design and construction costs
be based only on the affected Payment Activities that are also on
the Critical Path by revising the following definition in this
section:
“S PA(r) is the sum of the Payment Activities associated with the
portion of the Project subject to the environmental reevaluation
which are also on the Critical Path.”
109. CDA To the extent that TxDOT is entitled to an extension of time, No change. Giving Developer a time extension to the extent that 10/19/07
6.3.2.4 Developer should be entitled to an equal extension of time. TxDOT is entitled to a time extension is not appropriate because 1/25/08
any such time extensions are within Developer’s control and can
be built in its Project Baseline Schedule. Developer can avoid
allowing TxDOT an extension of time by staying within the
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SECTION
maximum number of submittals.
110. CDA To the extent that TxDOT is entitled to an extension of time, See Question 109. 4/4/08
6.3.2.4 Developer should be entitled to an equal extension of time. If
TxDOT allocates more time to it or the Independent Engineer to
review Submittals, such time extension affects the Developer
and its obligation to comply with the various deadlines in the
Milestone Schedule. Such affects have to be reflected by an
extension of time to the Developer (whether through a Relief
Event or otherwise).
111. CDA Time periods should not be extended for a Relief Event as set No change. It is appropriate to allow an extension of time for 10/19/07
6.3.2.5 forth in clause (e) of the definition of Relief Event. TxDOT and the Independent Engineer due to Developer’s failure to
perform or observe its covenants or obligations. Please note that
the parenthetical modifies each clause to refer to acts of Developer
rather than acts of TxDOT.
112. CDA Time periods should not be extended for a Relief Event as set See Question 111. 1/25/08
6.3.2.5 forth in clause (e) of the definition of Relief Event.
113. CDA “...If the approval is subject to the good faith discretion of Addendum #1 is expected to make the requested changes. 10/19/07
6.3.3 TxDOT, then its decision shall be binding unless it is finally
determined through the Di ion Pr
clear and convincing evidence that such decision was arbitrary
or capricious. For avoidance of doubt, if the decision is
determined i i to be
arbitrary and capricious and causes delay, it will constitute and
be treated as a TxDOT Caused Delay.”
This is a clarification point to make explicit that the Dispute
Resolution Procedures shall apply.
114. CDA Approvals or consents by TxDOT should not be based on sole, No change. Sole, absolute or unfettered discretion can be 10/19/07
6.3.3 absolute or unfettered discretion. A reasonable basis should be | appropriate in certain situations.
a guiding principle.
115. CDA Approvals or consents by TxDOT should not be based on sole, See Question 114. 1/25/08
6.3.3 absolute or unfettered discretion. A reasonable basis should be
a guiding principle.
116. CDA Delete Section 6.3.5 in its entirety. No change. Developer is responsible for ensuring that Developer's | 10/19/07
ggg Amend Section 6.3.6 as foIIows; “Whenever. the CDA Documents \é\r/gréf%?gg?gﬁ?o?;:ﬁgrable requirements. The submittals
indicate that Developer is to deliver a Submittal to TxDOT but
express no requirement for TxDOT review, comment,
disapproval, prior approval or other TxDOT action, then
Developer is under no obligation to provide TxDOT any period of
time to review the Submittal or obtain approval of it from TxDOT.
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There should be a period of time after which, if TXDOT does not
respond, TxDOT should be deemed to have accepted such
Submittal.

117.

CDA
6.3.8.1

Please insert the text “that are otherwise non-conforming with
the terms of the CDA Documents” after the text “materials or
Work” in the sixth line.

Further please insert the text “with respect to any Deviation,
Nonconforming Work or any violation of this Agreement which is
not cured” at the end of the first sentence.

The suggested text is not appropriate. Provisions regarding
compliance of Work are addressed elsewhere.

10/19/07

118.

CDA
6.3.8.1

Please insert the text “that are otherwise non-conforming with
the terms of the CDA Documents” after the text “materials or
Work” in the sixth line.

Further please insert the text “with respect to any Deviation,
Nonconforming Work or any violation of this Agreement which is
not cured” at the end of the first sentence.

See Question 117.

1/25/08

119.

CDA
715

Commercially reasonable efforts to mitigate shall not require
Developer to take any action that would prejudice or impair
Construction Work or give rise to an increase in costs for the
Developer.

No change. The term “commercially reasonable” is sufficiently
defined. TxDOT believes that it is appropriate to consider the cost
of an action when determining whether the action is reasonable.
Otherwise, since any effort will likely entail some cost, the
proposed change would effectively eliminate the requirement.

10/19/07

120.

CDA
71.5

Commercially reasonable efforts to mitigate shall not require
Developer to take any action that would prejudice or impair
Construction Work or give rise to an increase in costs for the
Developer.

See Question 119.

1/25/08

121.

CDA
725

“References in the Technical Provisions or Technical Documents
to manuals or other publications governing the Design Work or
Construction Work prior to the latest Service Commencement
Date shall mean the most recent editions in effect as of the date
that is ninety (90) days prior to the Proposal Due Date, unless
expressly provided otherwise (e.g., Section 7.3.5.2, paragraph 3
of the Technical Provisions). . .”

Sections 7.2.5. 7.2.7,7.5.3 and 7.14.1.1 of the CDA all specify
that Technical Provisions, regulations, manuals and standards
are established at the Proposal Due Date. As the Proposal Due
date continues to change, it would be preferable to set a date for
establishing such standards. We suggest such date should be

No change.

5/29/08
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
the date that is 90 days prior to the Proposal Due Date.
122. CDA “...Technical Provisions and Technical Documents to conform to | Please clarify the inconsistency. Section 7.2.7 generally requires 10/19/07
7.2.6 such new or revised statues or regulations, shall be treated as that a change in law that also changes a technical requirement be
7.2.7 Ghanges-in-Law-{including;to-the-extent-expressly-provided treated as a change in law rather than as a TxDOT change in
Exhibit 1 underothersections-of this-Agreement, Diseriminatory-Change technical requirements.
Book 3 i i isi
14.1.1 TFechnicalDocuments; a TXDOT Change. However, the
foregoing shall not apply to new or revised statutes or
regulations that also cause or constitute changes in Adjustment
Standards.”
There is inconsistency between clause 7.2.6 and the definition of
Change in Law and Book 3. Therefore, clause 7.2.7 should refer
to TxDOT Change instead of Change in Law.
123. CDA The “¢” in TxDOT Change should be upper case. Addendum #3 is expected to make the requested change. 10/19/07
7.2.7
124. CDA The “¢” in TxDOT Change should be upper case in the third to See Question 123. 1/25/08
7.2.7 last line. The use of the lower case is inconsistent with the
defined terms usage.
125. CDA “New or revised statutes or regulations adopted after the date No change. 5/29/08
727 that is ninety (90) days prior to the Proposal Due Date that
change, add to or replace applicable standards, criteria,
requirements, conditions, procedures, specifications and other
provisions, including Safety Standards, related to the Design
Work and Construction Work, as well as revisions to Technical
Provisions and Technical Documents to conform to such new or
revised statutes or regulations, shall be treated as Changes in
Law (including, to the extent expressly provided under other
sections of this Agreement, Discriminatory Change in Law)
rather than a TxDOT Change; however, the foregoing shall not
apply to new or revised statutes or regulations that also cause or
constitute changes in Adjustment Standards.”
Sections 7.2.5. 7.2.7,7.5.3 and 7.14.1.1 of the CDA all specify
that Technical Provisions, regulations, manuals and standards
are established at the Proposal Due Date. As the Proposal Due
date continues to change, it would be preferable to set a date for
establishing such standards. We suggest such date should be
the date that is 90 days prior to the Proposal Due Date.
126. CDA Add a section 7.3.3 that defines the approval standard for design | Developer shall develop its own approval standard in accordance 1/25/08
7.3 drawings. with the CDA Documents.
127. CDA Clause (p) of the definition of “Compensation Event”: “Failure to | No change. Developer is in a better position to negotiate with 10/19/07
7.4 obtain, or unreasonable and unjustified delay in obtaining, a Utility Owners than TxDOT. Note that under Section 7.5.2.1,
7.5 Governmental Approval from any Governmental Entity, or TxDOT agrees to cooperate as reasonably requested by Developer
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Provisions (including the schedule for acquisition set forth
therein).” And “Developer shall undertake and complete the
acquisition of Additional Properties in accordance with Section 7
of the Technical Provisions, the approved Right of Way
Acquisition Plan and all applicable Laws relating to such
acquisition, including the Uniform Act. Wherever Section 7 of the
Technical Provisions purports to impose obligations on
Developer for acquisition of “Project Right of Way” or “Project
ROW?”, it shall be deemed to refer only to Additional Properties.
The above references to Section 7 of the Technical Provisions
indicate that TxDOT will perform all clearance and demolition
activities for Project ROW, including removal of buildings and all
other existing improvements. However, Book 2A, Section 10.2
states “Existing buildings within the Project Right of Way (ROW)
that are not occupied by the Developer shall be removed within
30 Days after the start of Construction Work. TxDOT has entered
into agreements with certain Property owners not impacted by
the Work. These agreements will allow the owner to remain in a
building for a defined time. The Developer shall coordinate all
building removals with TxDOT.”

It is clear that TxDOT is acquiring the Project ROW, however,
please clarify whether the Developer or TxXDOT is responsible for

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
Definition: ) Y ] in pursuing Utility Agreements.
Co_m;,?ensﬂ connection with a Utility Adjustment, except to the extent that
Event such failure or delay in obtaining a Governmental Approval or
delay by such a Utility Owner results from failure by any
Developer-Related Entity to locate or design the Project or carry
out the work in accordance with the NEPA Approval or other
Governmental Approval (which failure may include (i)
modification by or on behalf of Developer of the design concept
included in the NEPA Approval, (ii) means or methods used by
any Developer-Related Entity for carrying out the Work, or (jii)
decision or action by or on behalf of Developer to use or acquire
Additional Property);”
An unjustified delay in achieving an Utilities Adjustment is not
included as a Compensation Event, only as a Relief Event, but
an unjustified delay could be very costly, and the Developer
should not bear this entire risk. See proposed wording.
128. CDA CDA, Book 1, Section 7.4.1 states “TxDOT has completed, or Addendum #3 is expected to clarify TxDOT’s clearance and 1/25/08
7.41 shall undertake and complete at its own cost and expense, the demolition obligations.
Book 2A acquisition of the Project Right of Way (except Additional
§10.2 ’ Properties), in accordance with Section 7 of the Technical
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clearance and demolition of existing improvements on Project
ROW including buildings and other appurtenances.

If TxDOT is performing clearance and demolition activities for
Project ROW, please clearly define which properties and to what
extent TxDOT is performing this work. In other words, what will
the condition of the properties be after TXDOT performs the
clearance and demolition and what work will remain for the
Developer before the new construction can occur.

For any clearance and demolition being performed by TxDOT,
please provide a clear timeframe for when this work will be
completed.

Please provide copies of the agreements between TxDOT and
Property owners referred to above under Book 2A, Section 10.2.

129.

CDA
7.41

Please insert the text "(including the schedule for acquisition
noted therein)” at the end of the Section.

Addendum #1 is expected to clarify the section.

10/19/07

130.

CDA
7.41

“TxDOT has completed, or shall undertake and complete at its
own cost and expense, the acquisition of Project Right of Way
(except Additional Properties), in accordance with Section 7 of
the Technical Provisions (including the schedule for acquisition
set forth therein) well n itional Project Right of W
required in connection with the IH 35E Capacity Improvement
Secti ! functi . - [

Ultimate Configuration.”

No change, but see Questions and Answers Matrix re Book 2B and
Reference Information Documents Question 43.

5/29/08

131.

CDA
7.4.2

“All Project Right of Way, including Additional Properties other
than temporary interests in property for Project Specific
Locations, shall be acquired in the name of the State. TxDOT
Developershall undertake and complete the acquisition of
Additional Properties in accordance with Section 7 of the
Technical Provisions, the approved Right of Way Acquisition
Plan and all applicable Laws relating to such acquisition,
including the Uniform Act. Wherever Section 7 of the Technical
Provisions purports to impose obligations on Developer for
acquisition of “Project Right of Way” or “Project ROW?”, it shall be
deemed to refer only to Additional Properties.

OR

“All Project Right of Way, including Additional Properties other
than temporary interests in property for Project Specific
Locations, shall be acquired in the name of the State. Developer
shall undertake and complete the acquisition of Additional
Properties in accordance with Section 7 of the Technical
Provisions, the approved Right of Way Acquisition Plan and all
applicable Laws relating to such acquisition, including the
Uniform Act. Wherever Section 7 of the Technical Provisions

No change. The CDA already contemplates TxDOT support (e.g.,
see Section 7.4.4 of the CDA and Sections 7.2.12 and 7.2.14 of the
Technical Provisions).

TxDOT will bear schedule and cost risk relating to Project Right of
Way Acquisition (see Section 7.4.1). Any such TxDOT failure may
constitute a Compensation Event and/or Relief Event as a TxDOT-
Caused Delay.

10/19/07
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purports to impose obligations on Developer for acquisition of
“Project Right of Way” or “Project ROW”, it shall be deemed to
refer only to Additional Properties. TxDot will give support to the
Developer for th isition of th ve mentioned Additional
Pr i nd th Additional Properti ir h
Developer shall learl ified.”

Moreover, it is inappropriate that the Developer bear the entire
schedule and increased cost risk relating to Project Right of Way
Acquisition.

132.

CDA
74.4

TxDOT shall (a) provide review and approval or disapproval of
Acquisition Packages for Additional Properties, and (b) except as
provided below, undertake eminent domain proceedings, if
necessary, for Additional Properties in accordance with the
procedures and time frames established in Section 7 of the
Technical Requirements and the approved Right of Way
Acquisition Plan. i i i
w‘» - N Proj

TxDOT shouldn’t disapprove the Acquisition Packages for
Additional Properties on its discretion if the Developer will be the
sole responsible this acquisition.

No change. Under Section 6.3.4.1, if the CDA indicates that a
Submittal is subject to TXDOT’s approval and no particular
standard for the approval is stated, then the standard is
reasonableness.

10/19/07

133.

CDA
7.4.6.2

Delete this provision in its entirety.

This Section should be deleted because we can not waive to
present a claim for an action or omission of a third party.

No change. The Right of Way Acquisition Manager is a Developer
representative designated by Developer and is therefore not a third

party.

10/19/07

134.

CDA
7.5

In many instances, the new ROW will include areas already
encumbered by a utility easement. No information has been
provided that states whether they are in place by easement or by
permit.

If the utility owner is currently in an easement and requires
relocation within an easement, will TxDOT provide the
easement?

No, except if otherwise expressly provided in the CDA (e.g., TXU).

4/4/08

135.

CDA
7.5.1

According to such section, TxDOT is required to provide the
Developer with the benefit of those “provisions in recorded utility
or other easements affecting the Project which require the
easement holders to relocate at their own expenses”. Upon the
request of Developer, TxDOT should identify those applicable
provisions within a specified time period.

TxDOT is researching this request and intends to notify the
proposers of any such provisions that it becomes aware of. At this
time TxDOT is not aware of any.

10/19/07

136.

CDA
7.5.1

According to such section, TxDOT is required to provide the
Developer with the benefit of those “provisions in recorded utility
or other easements affecting the Project which require the

easement holders to relocate at their own expenses”. Upon the

See Question 135.

1/25/08
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request of Developer, TxDOT should identify those applicable
provisions within a specified time period.

137.

CDA
7.5.1

According to this Section, TxDOT is required to provide the
Developer with the benefit of those “provisions in recorded utility
or other easements affecting the Project which require the
easement holders to relocate at their own expense.”

Upon request from the Developer, can TxDOT identify those
applicable provisions within a specified time?

See Question 135.

4/4/08

138.

CDA
7.5.24

Please insert the word “material” before the text “obligations
imposed”.

No change. The Developer’s duty is with respect to all obligations,
not just material obligations.

10/19/07

139.

CDA
7.5.24

Please insert the word “material” before the text “obligations
imposed”.

See Question 135.

1/25/08

140.

CDA
753

“Each Utility Adjustment (whether performed by Developer or by
the Utility Owner) shall comply with the Adjustment Standards in
effect as of the date that is ninety (90) days prior to the Proposal
Due Date, together with any subsequent amendments and
additions to those standards that (a) are necessary to conform to
applicable Law, or (b) are adopted by the Utility Owner and affect
the Utility Adjustment pursuant to the applicable Utility
Agreement(s). Developer is solely responsible for negotiating
any terms and conditions of its Utility Agreements that might limit
a Utility Owner’'s amendments and additions to its Adjustment
Standards after the date that is ninety (90) days prior to the
Proposal Due Date. In addition, all Utility Adjustment Work shall
comply with all applicable Laws, the applicable Utility
Agreement(s), and all other requirements specified in Section 6
of the Technical Provisions.”

Sections 7.2.5. 7.2.7,7.5.3 and 7.14.1.1 of the CDA all specify
that Technical Provisions, regulations, manuals and standards
are established at the Proposal Due Date. As the Proposal Due
date continues to change, it would be preferable to set a date for
establishing such standards. We suggest such date should be
the date that is 90 days prior to the Proposal Due Date.

No change.

5/29/08

141.

CDA
7.5.7.2

Please delete clause (b).

No change. TxDOT requires the time period to be reasonable in
order for it to intercede on Developer’s behalf.

10/19/07

142.

CDA
7.5.7.2

Please delete clause (b).

See Question 141.

1/25/08

143.

CDA
7.5.7.3

In the first sentence, please revise the clause to eliminate the
reference to the condition set forth in Section 7.5.7.2(b).
Accordingly, the reference in the second sentence should be to
Sections 7.5.7.2(b) and (c).

See Question 141.

10/19/07

144.

CDA

In the first sentence, please revise the clause to eliminate the

See Question 141.

1/25/08

353134_2.DOC

28

September 24, 2008



IH 635 MANAGED LANES PROJECT
DRAFT QUESTIONS AND ANSWERS MATRIX — COMPREHENSIVE DEVELOPMENT AGREEMENT

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
7573 reference to the condition set forth in Section 7.5.7.2(b).
Accordingly, the reference in the second sentence should be to
Sections 7.5.7.2(b) and (c).
145. CDA If TXDOT has issued a Directive Letter directing Developer to This provision is intended for the benefit of Developer. Addendum | 10/19/07
7574 proceed with a Utility Adjustment, TxDOT shall bear the risk of #1 is expected to revise the Section to say if Developer does not
any claims for damages, costs and expenses sought by Utility have the authority to proceed with a Utility Adjustment, it could
Owner(s) in connection with the same. request the authority from TxDOT and if TxDOT agrees, TxDOT
will issue a Directive Letter.
146. CDA “Except to the extent expressly permitted in writing by TxDOT, Failure to issue NTP2 within 60 days after the anticipated issuance | 10/19/07
7.6.1 Developer shall not commence or permit or suffer date set forth in Section 7.7 of the CDA constitutes a TxDOT-
commencement of construction of a Section until TxDOT issues Caused Delay (see clause (a) of the definition of TxDOT-Caused
NTP2._TxDOT shall i NTP2 within Delay). A TxDOT-Caused Delay may be both a Relief Event and a
the satisfaction of the conditions set forth in Section 7.7.2.2 and Compensation Event.
all of the following conditions have beensatisfied” . .
all of the following conditions Addendum #1 is expected to reduce the 60-day period to 30 days
It should be made clear that TxDOT has an affirmative obligation | and clarify the scope of operations work during the construction
to issue NTP2 upon the satisfaction of the conditions, because period before Service Commencement. See Questions and
the Developer does not appear to be given any additional time Answers Matrix re ITP and Book 2A Question 216.
for delays caused by TXDOT's failure to issue NTP2. Note that the conditions set forth in Section 7.6.1 are not conditions
Please clarify the scope of operations work during the to issuance of NTP2. Rather, issuance of NTP2 is a condition to
construction period before Service Commencement. commencement of construction. See Question 148.
Some of the conditions set forth in Sections 7.6.1.9 through
7.6.1.15 should be satisfied on or prior to the Operating
Commencement Date of each segment, not as a condition to the
issuance of NTP2. As currently drafted, the Developer would not
be able to commence construction with respect to one segment
until these conditions relating to operation had been satisfied for
all segments.
147. CDA Please confirm that no approval by TxDOT to the No approval by TxDOT is required. 1/25/08
7.6.1 commencement of construction is required.
148. | CDA Please add the word “preliminary” after the text “All Addendum #1 is expected to revise Section 7.6.1 to apply to the 10/19/07
7.6.1.1 Governmental Approvals necessary to begin...”. While the lack Project or applicable portion thereof.
of a US Corp of Engineers permit might preclude work around a
particular creek or river, it should allow for construction to start in
areas where the permit is not applicable.
149. CDA Please add the word “preliminary” after the text “All See Question 148. 1/25/08
7.6.1.1 Governmental Approvals necessary to begin...”. While the lack
of a US Corp of Engineers permit might preclude work around a
particular creek or river, it should allow for construction to start in
areas where the permit is not applicable.
150. CDA “Fee simple title or other property rights acceptable to TxDOT in | Addendum #1 is expected to clarify that fee simple title is not 10/19/07
7.6.1.2 its selereasonable discretion for the Project Right of Way subject to acceptance in TxDOT’s sole discretion.
necessary for commencement of construction . . .”
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SECTION
All conditions to commencement of construction need to be
objective. As currently drafted, TxDOT could refuse to issue
NTP2 by claiming that the property rights are not acceptable, but
the Developer would have no means by which to appeal such
decision.
151. CDA Please delete in its entirety. The provision is necessary to the extent that Developer obtains any | 1/25/08
7.6.1.2 right of way (e.g., Additional Properties). With respect to TxDOT-
provided right of way, the CDA addresses TxDOT'’s responsibility
to obtain sufficient title. Clause (d) of the definition of TxDOT-
Caused Delay requires that Developer has the right to take and
maintain possession of the parcel for all purposes, including
commencement of construction. Clause (r)(i) of the definition of
Compensation Event contemplates that TxDOT's title must not
interfere with or adversely affect performance of Work.
152. | CDA Please delete in its entirety. As previously discussed, it is See Question 151. 4/4/08
7.6.1.2 TxDOT’s responsibility to assure that title for the Project Right of
Way has been appropriately conveyed. According to the CDA,
all title responsibility rests with TxDOT not the Developer.
153. CDA “Partial plan packages may be approved provided that developer | Provided all other requirements of the CDA Documents are 1/25/08
7.6.1 accepts consequences of conflict with subsequent partial plan complied with, Construction Work may proceed upon the issuance
7.6.1.8 submittals.” of Released for Construction Documents.
Clarify if construction may proceed within a section prior to
completing ALL design and approvals within section. The noted
section implies an entire section cannot commence until all
design and approvals are obtained.
154. CDA Please delete the text “, in form acceptable to TxDOT” in the No change. The required items in clause (a) are not intended to be | 10/19/07
7.6.1.9 third line since the form of the written certificate has already exhaustive.
been agreed with TxDOT.
155. CDA Please delete the text “, in form acceptable to TxDOT” in the See Question 154. 1/25/08
7.6.1.9 third line since the form of the written certificate has already
been agreed with TxDOT.
156. | CDA These conditions should be conditions to Service No change. TxDOT believes each requirement is appropriate. 10/19/07
7.6.1.9 Commencement (see Section 7.8.3), instead of conditions to the
7.6.1.12 commencement of construction work.
157. CDA These conditions should be conditions to Service See Question 156. 1/25/08
7.6.19¢& Commencement (see Section 7.8.3), instead of conditions to the
7.6.1.12 commencement of construction work.
158. CDA A precondition for Commencement of Construction is that Addendum #1 is expected to delete this section. 10/19/07
7.6.1.19 Developer has provided TxDOT with Released for Construction
(deleted) Documents required under Section 2.2.10 of Book 2B and that
TxDOT’s comments have been resolved. This provision seems
to indicate that full detail design should be in place prior to
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
Commencement of Construction. The Contractor should be
provided with the opportunity to begin construction with Early
Construction Documents at its own risk.
159. CDA Please delete. Financial Close should not be a condition to Addendum #3 is expected to make the requested change, but will 1/25/08
7.6.1.19 commencement of construction on the project. require Financial Close as a condition for drawing on public funds
(deleted)
160. CDA As with other notice provisions, please make this notice Addendum #1 is expected to make the requested change. 10/19/07
7.6.1.20 requirement a separate covenant, as opposed to a condition for
(deleted) commencement of construction.
161. CDA “Developer shall not commence or permit or suffer See Question 146. 10/19/07
7.6.2 commencement of construction of a Utility Adjustment included
in the Construction Work until TxDOT issues NTP2, which shall
be issued within 5 Business Days after all of the conditions set
forth in Section 7.6.1 that are applicable to the Utility Adjustment
... have been satisfied . . .”
TxDOT should have an affirmative obligation to issue NTP2
promptly upon the satisfaction of the conditions.
162. CDA Utility Adjustments should be permitted to proceed prior to NTP2. | No change. TxDOT requires the stated conditions precedent for 10/19/07
7.6.2 Utility Adjustments.
163. CDA Utility Adjustments should be permitted to proceed prior to NTP2. | See Question 162. 1/25/08
7.6.2
164. CDA Please delete the following language as unreasonable: “and No change. Deadlines need to be objective for enforcement 10/19/07
7.71 Developer waives any right at law or in equity to tender or provisions to be meaningful. Because of the importance of the
complete performance beyond the applicable time period, or to CDA timelines and to provide clarity, time extensions are limited to
require TxDOT to accept such performance.” those conditions expressly provided in the CDA.
165. CDA Please delete the following language as unreasonable: “and See Question 164. 1/25/08
7.71 Developer waives any right at law or in equity to tender or
complete performance beyond the applicable time period, or to
require TxDOT to accept such performance.”
166. CDA Please delete the following language as unreasonable: “and See Question 164. 4/4/08
7.71 Developer waives any right at law or in equity to tender or
complete performance beyond the applicable time period, or to
require TxDOT to accept such performance.” We appreciate
TxDOT'’s reply that deadlines need to be objective. However, we
are not suggesting that the Developer does not have to follow
any deadline. We are merely saying that to the extent that the
Developer has any rights at law or in equity, it should be able to
exercise these rights. We are not suggesting to grant to the
Developer any rights which it would not have anyway.
167. CDA Section 7.7.2.1: “TxDOT shall issueanticipates-issuing NTP1 See Question 146. 10/19/07
7.7.21 concurrently with execution and delivery of this Agreement and
7722 receipt by the payee, in good funds, of the Concession Payment
19.4.3 under Part A, Section 1 of Exhibit 7. . .”
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Section 7.2.2.2: “TxDOT shall issue

concurrently with TxDOT’s approval, in accordance with Section
9.1 of this Agreement and Section 2 of the Technical Provisions,

of all the component parts, plans and documentation of the
Project Management Plan that are labeled “A” in the column
titled “Required By” in Attachment 1 to the Technical Provisions
and achievement of all other conditions to issuance of NTP2
referenced in Section 7.6.1 hereof and satisfaction of the
following conditionsthe-CBA-Documentis,-including:”

Issuance of NTPs should be based on objective criteria, and

TxDOT should have an affirmative obligation to issue the NTPs
promptly once these conditions are met. The Developer should

have a right extend the milestones set forth in the CDA by which

Developer’s obligations must be completed if TxXDOT delays in
issuing NTP1 or NTP2 once all the conditions are met.

Additionally, the 365 day waiting period set forth in Section
19.4.3 before the agreement can be terminated if TxDOT does
not issue the NTPs is very long and will likely be problematic for
lenders.

168. | CDA

7.7.21

Please replace the text “anticipates issuing” in the first line with
the text “shall issue” and insert the word “the” before the text
“execution and delivery” in the first line.

See Question 146.

10/19/07

169. | CDA

7.7.21

Please replace the text “anticipates issuing” in the first line with
the text “shall issue” and insert the word “the” before the text
“execution and delivery” in the first line.

See Question 146.

1/25/08

170. CDA

7.7.21

Please amend the first sentence as follows:
“TxDOT anticipates issuing NTP1 concurrently with execution

and delivery of this Agreement and+receiptby-the-payee-in-good

funds;-ofthe-Concession-PaymentunderPart-A-Section1-of
E il 7.”

NTP1 should be issued prior to Financial Close and payment of
any Concession Payment.

Addendum #6 is expected to make the requested change.

5/29/08

171. CDA

7722

Please replace the text “anticipates issuing” in the first line with
the text “shall issue”. Section 7.7.2.2 needs to identify all of the
conditions that must be satisfied to achieve the issuance of

NTP2. Therefore, please replace the words “other conditions to

issuance of NTP2 referenced in the CDA Documents, including”
with the words “the following conditions”. A process and specific

timeline needs to be set forth for TXDOT review and
responses/approvals in respect of any condition for which
TxDOT input is required.

See Question 146.

Addendum #1 is expected to replace the words “all other conditions
to issuance of NTP2 referenced in the CDA Documents, including”
with the words “the following conditions” as requested.

10/19/07
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172.

CDA
7.7.2.2

Please replace the text “anticipates issuing” in the first line with
the text “shall issue”.

See Question 171.

1/25/08

173.

CDA
7.7.2.2

“TxDOT anticipates issuing NTP2 concurrently with TxDOT'’s
approval, in accordance with Section 9.1 of this Agreement and
Section 2 of the Technical Provisions, of all the component parts,
plans and documentation of the Project Management Plan that
are labeled “A” in the column titled “Required By” in Attachment
1 to the Technical Provisions and achievement of the following

conditions, but shall in no event issue NTP2 prior to Financial

NTP2 should in no event be issued prior to Financial Close.

No change, but note that Addendum #6 is expected to revise the
definition of Service Commencement Deadline in Exhibit 9 to
contemplate environmental reevaluations necessary in connection
with an alternative technical concept approved by TxDOT.

5/29/08

174.

CDA
7.7.3

The concept of a deadline to satisfy NTP2 conditions is
acceptable, provided a clear process for TxDOT’s review and
approvals is incorporated in this Section.

No change. Where particular conditions require TxDOT review,
comment and/or approval, the procedures are specified in Section
6.3.

10/19/07

175.

CDA
7.7.3

The concept of a deadline to satisfy NTP2 conditions is
acceptable, provided a clear process for TxDOT’s review and
approvals is incorporated in this Section.

See Question 174.

1/25/08

176.

CDA
7.7.6
13.1.5

“All Float contained in the Project Schedule, as shown in the
initial Project Baseline Schedule or as generated thereafter, shall
be considered a Devel hall n vail
MW, - asna ed
esouree-among PDOT; Developer-and-t e Design-Build
Sentractor-available to a; N FaE Sden-parties-as eed,ed o

interim-completion-dates-and-achieve-Milestone-Schedule
Deadlines. All Float shall be shown as such in the Project
Schedule on each affected schedule path. TxDOT shall have the
right to examine the identification of (or failure to identify) Float
on the Project Schedule in determining whether to approve the
Project Schedule. Once identified, Developer shall monitor,
account for and maintain Float in accordance with critical path
methodology.”

Float should be available for use solely by Developer and should
not be eroded for causes attributable to TxDOT or other causes
outside Developer’s control. In addition, Developer should have
the benefit of all float generated by it during the course of
construction.

See Question 177.

10/19/07

177.

CDA
7.7.6

Please provide that Float shall not be available to TxDOT in the
event there are Relief Events as identified in clauses (d) through
(i) and clause (r) of the definition of Relief Event. (This provision
was accepted in SH 121).

Addendum #1 is expected to make the requested changes.

10/19/07
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
178. CDA All Float contained in the Project Schedule should be a resource | No change. See Question 177. 1/25/08
7.7.6 solely for the Developer and should not be shared with TxDOT.
179. CDA Please replace the word “will” with the word “shall”. Addendum #1 is expected to make the requested change. 10/19/07
7.8.1.1
180. CDA Substantial Completion should be defined as the achievement of | Addendum #1 is expected to clarify the required criteria. 10/19/07
7.8.1.3 specified criteria. As currently drafted, TxDOT has the discretion
to decide what constitutes Substantial Completion. The criteria
set forth in this provision is not exhaustive or objective.
181. CDA “ln-orderfor Substantial Completion shall te occur upon Addendum #3 is expected to make the requested changes. 1/25/08
7.8.1.3 satisfaction of; the following criteria must-be-satisfied:”
Please also delete “whether” in clauses (a) through (i).
This language merely clarifies that these are the only conditions
to Substantial Completion.
182. CDA Please insert the text “(but not other criteria)” after the text “of the | See Question 181. 10/19/07
7.81.3 following criteria” in the second line.
183. CDA TxDOT is required to issue a certificate of Substantial No change. TxDOT requires five days. 1/25/08
7.8.1.7 Completion 5 days AFTER expiry of the notice period. Given
that this certificate is a condition to Service Commencement
(7.8.3.1 (a)), this certificate should be issued sooner. Please
change the 5 day period to 3 days.
184. | CDA In clause (a), please insert the text “in accordance with and as No change with respect to clause (a); Substantial Completion is 10/19/07
7.8.3.1 required pursuant to Section 7.8.1 hereof” after the text defined with respect to Section 7.8.1. Addendum #3 is expected to
“Substantial Completion”. In clause (b), please insert a semi- add “of the Project Segment” after “for use and operation” in clause
colon at the end. In clause (e) please insert the text “of the (e) and to add “in accordance with Section 7.8.2” at the end of
Managed Lanes” after the text “for use and operation”. In clause | clause (f).
(f) please insert the text “in accordance with and as required by
Section 7.8.2 hereof”. (Equivalent language was accepted in SH
121.)
185. CDA In clause (a), please insert the text “in accordance with and as See Question 184. 1/25/08
7.8.3.1 required pursuant to Section 7.8.1 hereof” after the text
“Substantial Completion”. In clause (e) please insert the text “of
the Managed Lanes” after the text “for use and operation”. In
clause (f) please insert the text “in accordance with and as
required by Section 7.8.2 hereof”.
186. CDA Provision should be deleted and replaced with: “Substantial No change. Note that the definition of Substantial Completion 10/19/07
7.8.3.1(a) Completion has been achieved;” includes issuance of a certificate.
187. | CDA Please insert a period at the end. No change. 10/19/07
7.8.3.2
188. CDA Is the 20-day period in addition to the 20-day period mentioned Addendum #1 is expected to clarify this section. 10/19/07
7.8.3.5 in the previous Sections?
189. | CDA Please replace the word “will” with the word “shall” in the first Addendum #1 is expected to make the requested change. 10/19/07
7.84.2 sentence.
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
190. CDA Please advise whether there will be the opportunity to open the See Question 432. 10/19/07
7.8.5 toll road by section, and commence revenue service on a
Definition of section-by-section basis. See Section 7.14.1.4 in this regard.
Service
Commencement
191. CDA Our lenders remain highly concerned about allocation of risk in No change. TxDOT believes it is appropriate for the party who 4/4/08
7.9 respect of third party releases of hazardous materials. This is a operates and maintains the Project to be responsible for third party
risk that our contractors are unwilling to bear as well as our spills. This responsibility is no different than it would be for any
Exhibit 11 potential lenders. There is a concern that lenders and potential other business. In addition, please note that the CDA allows a
Substituted Entities may be deterred from exercising their step-in | Lender to step-in in the name of a Lender affiliate.
rights under the CDA and Direct Agreement to the extent that
such generator liability will attach to them. They will likely
choose to terminate the agreement, rather than take on this
liability.
192. CDA Section 7.9.2 states, “ Either Party, at its election and expense, Mutual agreement by TxDOT and Developer. 1/25/08
79.2 or both Parties by joint election and at equally shared expense,
shall have the right to conduct and complete (a) an updated
Phase 1 Hazardous Materials Investigation of each parcel of the
Project Right of Way, and (b) an original Phase 1 Hazardous
Materials Investigation of each parcel of Additional Properties to
be added to the Project Right of Way due to TxDOT Changes, in
each case not later than 90 days after the date TxDOT makes
available to Developer such parcel.”
Please clarify what justifies joint election and equally shared
expense.
193. CDA Please amend Section 7.9.2 as follows: Addendum #6 is expected to contemplate Phase 2 Hazardous 4/4/08
7.9:2 “Either Party, at its election and expense, or both Parties by joint Materials Investigations within a 180-day limit.
Definitions of election and at equally shared expense, shall have the right to
“Phase 2 conduct and complete (a) an updated Phase 1 Hazardous
Hazardous Materials Investigation, and if, as a result of such Phase 1
Materials Hazar Materials Investigation, f re revealed that woul
Investigation” I nably n i Ph 2 Hazar Material
. igati i igation, of
an_d .% each parcel of the Project Right of Way, and (b) an original
existing Phase 1 Hazardous Materials Investigation, and if, as a result of
Hazardous | 5\ o) Phase 1 Hazardous Materials Investigation. facts are
Materials revealed that would reasonably necessitate a Phase 2
ion, of each parcel of Additional Properties to
be added to the Project Right of Way due to TxDOT Changes, in
each case not later than 90 days, or, in the case of a Phase 2
! Materials | S . .
required to conduct and complete such Phase 2 Hazardous
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Materials Investigation after the date TxDOT makes available to

Developer such parcel. (For this purpose “makes available” has
the meaning set forth in the definition of Pre-Existing Hazardous
Materials.)”

Please add the following definition to Exhibit 1: “Phase 2
Hazar Materials Investigation means an environmental

Please amend the definition of “Pre-existing Hazardous
Materials” as follows:

(i) The phase 1 investigations of the Project conducted by
TxDOT prior to the Effective Date entitled “Hazardous Materials
Report, Limited Phase | Environmental Site Assessment for LBJ
West Corridor, From Luna Road to US 75 on IH 635 and From
Valwood Parkway to Loop 12 on IH 35E,” prepared by Civil
Associates, Inc., dated December 15, 2006 and “Expanded
Phase | Reevaluation for LBJ West Corridor, CSJ 2374-01-068,
From Luna Road to US 75 on IH 635 and From Loop 12 to
Valwood Parkway on IH 35E” prepared by Lopez Garcia Group
dated November 2007, or any updated Phase 1 Hazardous
Materials Investigation or Phase 2 Hazardous Materials

Investigation supplementing the foregoing reports prepared as
and when set forth in Section 7.9.2 of the Agreement; and

(i) As to any Additional Properties required by TxDOT to be
included in the Project Right of Way as a result of TxDOT
Changes, any Phase 1 Hazardous Materials Investigation or
Phase 2 Hazardous Materials Investigation thereof prepared and
delivered as and when set forth in Section 7.9.2 of the
Agreement.”

As previously discussed, the risk allocation in respect of
Hazardous Materials is of critical concern to our potential
financiers. Under the current draft of the CDA, the baseline for
determining whether Hazardous Materials are pre-existing or not
is the Phase 1 Hazardous Materials Investigation; however, such
Phase 1 report will not necessarily clearly identify the existence
of Hazardous Materials. The Developer must have a right to do
additional testing. This point is critically important to our
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potential lenders as the Developer bears the high risk and cost of
proving that any Hazardous Materials not identified in the Phase
1 Hazardous Materials Investigation were in fact pre-existing.

Thus, we ask that in addition to the ability to update the Phase 1
Investigation, the Developer, if facts are revealed that would
reasonably necessitate a phase 2 investigation, be given the
right to carry out a Phase 2 Hazardous Materials Investigation
that will more accurately identify the existence of any Hazardous
Materials.

194.

CDA
7.9.2

Please amend Section 7.9.2 as follows:

“Either Party, at its election and expense, or both Parties by joint
election and at equally shared expense, shall have the right to
conduct and complete (a) an updated Phase 1 Hazardous
Materials Investigation, and if, as a result of such Phase 1
ww :
w. - : iqation. of

each parcel of the Project Right of Way, and (b) an original
Phase 1 Hazardous Materials Investigation, and if, as a result of

h Ph 1 Hazar Materials Investigation, f I
revealed that would r nably n i Ph 2
Hazardous Materials Investigation, a Phase 2 Hazardous

i igation, of each parcel of Additional Properties to

be added to the Project Right of Way due to TxDOT Changes, in
each case not later than 90 days, or, in the case of a Phase 2
! ! Materi S . .

I ir n n mpl h Ph 2 Hazar
Materials Investigation after the date TxDOT makes available to

Developer such parcel. (For this purpose “makes available” has
the meaning set forth in the definition of Pre-Existing Hazardous
Materials.)”

TxDOT indicated in the last Q&A Matrix that it would make our
requested changes, however it would apply the 90-day limit to
both Phase 1 and Phase 2 investigations and that any
investigation beyond such period would not be dispositive of
whether a condition was pre-existing.

It is inappropriate to require a 90-day period for Phase 2
investigations. The most efficient way to test for Hazardous
Materials is only to conduct Phase 2 investigations, which can be
costly, where it is suspected that there might be Hazardous

Materials. The Developer should have the opportunity to

See Question 193.

5/9/08
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conduct such an evaluation at any point where it is suspected
Hazardous Materials might be present. Such examinations,
even if conducted years later, can accurately pinpoint the
approximate timing of a Hazardous Material spill, so such 90-day
limitation is unnecessary. Furthermore, if such a 90-day
limitation is established, Developer will be forced to have to
conduct a full Phase 2 on the entire Project in order to protect its
interest. This is inefficient and costly, and not a risk that the
Developer will bear.

Please eliminate the 90-day limitation in respect of the Phase 2
investigation, and confirm that the other changes will be provided
in the next draft of the CDA.

195.

CDA
7.9.3.2

Section 7.9.3.2 states, “ If, within a reasonable time after
discovery of Hazardous Materials or a Recognized
Environmental Condition, taking into consideration the nature
and extent of the contamination, the type and extent of remedial
action required and the potential impact upon Developer's
schedule for use of and operations on the Project Right of Way,
TxDOT has not undertaken remedial action required of it under
Section A.2 of Exhibit 11, Developer may provide TxDOT with
written notice that it will undertake the remedial action itself.”
Define reasonable timeframe for TxDOT to undertake
remediation action.

A reasonable timeframe will depend on the “nature and extent of
the contamination, the type and extent of remedial action required
and the potential impact.” Please note that a reciprocal right is
provided in Section 7.9.3.1.

1/25/08

196.

CDA
7.9.5.1

Please include the words “and arranger” after the word

Addendum #3 is expected to make the requested change. See
Question 199.

1/25/08

197.

CDA
7.9.5.3

“generator” in the second line.

underno-circumstances-whatsoever-shall-any Any TxDOT-
Caused Delay arising out of or relating to (a) its review and
approval or disapproval of remediation plans for removal and off-
Site disposal of Pre-existing Hazardous Materials or Hazardous
Materials that any Person claims to be Preexisting Hazardous
Materials, (b) any other act or failure to act by TxDOT in its
capacity as generator for off-Site disposal of Pre-existing
Hazardous Materials, or (c) any Dispute over whether Hazardous
Materials are Pre-existing Hazardous Materials shall constitute a

Compensation-Eventor-otherwise-entitle Developerto-any
compensatio el'l *xDOT or other +o 'ed? agaf SEXDO
constitutesa Relief Event.”

The delays caused by a default or an action of the TxDOT shall

No change. TxDOT requires this provision in order to cover its
risks relating to Hazardous Materials.

10/19/07

198.

CDA

constitute a Relief Event.

No change. But see Question 196.

1/25/08
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7.9.5.3

Any TxDOT-
Caused Delay arising out of or relating to (a) its review and
approval or disapproval of remediation plans for removal and off-
Site disposal of Pre-existing Hazardous Materials or Hazardous
Materials that any Person claims to be Preexisting Hazardous
Materials, (b) any other act or failure to act by TxDOT in its
capacity as generator for off-Site disposal of Pre-existing
Hazardous Materials, or (c) any Dispute over whether Hazardous
Materials are Pre-existing Hazardous Materials shall constitute a
compensatio el' XD g. | or-other o |edz agafl st |;.;|;g
constitutesa Relief Event.”

The delays caused by a default or an action of the TxDOT shall
constitute a Relief Event, but should also be treated as a
Compensation Event in accordance with clause (s) of the
definition of “Compensation Event” if applicable. As currently
drafted, the language appears to not allow such TxDOT-Caused
Delays to be treated as Compensation Events.

199.

CDA
7.9.54

Please rephrase as follows: “To the extent permitted by
applicable Law, TxDOT shall indemnify, save, protect and
defend Developer from third party claims, causes of action and
Losses arising out of or related to generator and/or arranger
liability for the Pre-existing Hazardous Materials and Hazardous
Materials from TxDOT Release(s) of Hazardous Material for
which TxDOT is considered the generator pursuant to this
Section, specifically excluding generator liability for actual and
threatened Developer Releases of Hazardous Materials.”

Addendum #3 is expected to make the requested change. It will be
clarified that TxDOT's assumption of arranger status does not
relieve the Developer of its responsibilities for carrying out
remediation under Section 7.9.1. In assuming arranger status and
liability, TxDOT will require (1) approval of remediation plans
whenever it is the arranger and (2) reciprocal assumption of
arranger status and liability by the Developer under Section 7.9.6.
Conforming changes also will be made to Sections 6.1.2, 6.1.3,
7.9.5.2and 7.9.5.3.

1/25/08

200.

CDA
7.10

“Throughout the course of the Design Work and Construction
Work, Developer shall perform or cause to be performed all
environmental mitigation measures required under the
Environmental Approvals, including the NEPA Approval and any
other similar Governmental Approvals for the Project required by
law, or under the CDA Documents, and shall comply with all
other conditions and requirements of the Environmental
Approvals in accordance with Section 4 of the Technical
Provisions.”

The expression “similar” is too broad.

Addendum #1 is expected to make the first requested change.

10/19/07

201.

CDA
7121

Please insert the text “, to the extent possible using commercially
reasonable efforts,” before the text “Developer shall also cause”
in the third line.

No change. TxDOT requires the benefit of these warranties. Note
that Section 7.12.1 only applies to the extent Developer obtains
any warranties and excludes mass-marketed items. TxDOT
believes that it is appropriate to require a Contractor that is willing

10/19/07
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to extend a warranty to Developer to extend such warranty to
TxDOT.

202.

CDA
7121

Please insert the text “, to the extent possible using commercially
reasonable efforts,” before the text “Developer shall also cause”
in the third line.

See Question 201.

1/25/08

203.

CDA
7121

Please insert the text “, to the extent possible using commercially
best efforts,” before the text “Developer shall also cause” in the
third line. We appreciate TxDOT'’s argument that this Section
only refers to warranties that the Developer obtains. However,
even though the Developer may have obtained a certain
warranty does not necessarily mean that it is possible to
expressly extend these warranties to TxDOT. TxDOT should be
comfortable if the Developer will use its commercially best
efforts. If a warranty cannot be extended to TxDOT despite
commercially best efforts on the part of the Developer then the
provision as is would be meaningless anyway.

See Question 201.

4/4/08

204.

CDA
7.14
17.14.1.4

Section 17.14.1.4 should be amended as follows: “This limited
warranty shall expire enelQ vears after the Operating
Commencement Date for-the-tH-635/US-75-Interchange.”

Existing Improvements that suffer from latent defects should be
treated as Relief Events if such defects result in a loss of Toll
Revenues.

The limited warranty for Latent Defects should apply to any
improvement or rehabilitation work carried out by TxDOT, not
only to the I-75 Interchange, until the Operating Commencement
Date.

Warranty periods for Latent Defects typically extend for 10 or
more years. In this project, considering a 5 year construction
period, a warranty of 1 year may not be sufficient. The warranty
should be extended at least 10 years after the Operating
Commencement Date.

No change. This limited warranty is being provided to add value
for the portion of the Project that TxDOT expects will not be
reconstructed. Note that the IH 635/US 75 Interchange has
already been open for over two years, and so it will be open
significantly longer than the one-year warranty term.

10/19/07

205.

CDA
7.14
17.14.1.4
7.141.3
Exhibit 1

Section 7.14.1.4 should be amended as follows: “This limited
warranty shall expire ene-three (3) years after the Operating
Commencement Date for-the-tH-635/US-75-Interchange.”

Section 7.14.1.3 should be amended as follows: “In addition to
Developer’s other remedies hereunder, TxDOT shall be liable for

ST TR = the
direet cost (a) to correct latent defects covered by this warranty
and (b) to correct physical loss or harm to the Project resulting
from such latent defects, but only to the extent such loss or harm
is not insured and not required to be insured under this

No change. See Question 204.

1/25/08
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Agreement (herein,

resultmg umnsured physmal loss”). I*DQI

Existing Improvements that suffer from latent defects should be
treated as a Relief Event and a Compensation Event.

The limited warranty for Latent Defects should apply to any
improvement or rehabilitation work carried out by TxDOT, not
only to the I-75 Interchange, until the Operating Commencement
Date. The definition of “Existing Improvements” should be
expanded to include the existing facility within the IH-635 Section
and IH-635/IH-35E Interchange limits (within the Project limits).

Warranty periods for Latent Defects typically extend for 10 or
more years. In this project, considering a 5 year construction
period, a warranty of 1 year may not be sufficient. The warranty
should be extended at least 3 years after the Operating
Commencement Date.

Also, liability should not be limited to “resulting uninsured
physical loss” and should include amounts for losses exceeding
and/or not recovered from applicable insurance policies. TxDOT
liability for latent defects should also protect Developer from third
party damage, harm, injury, loss or expense.

206.

CDA
7.14.1.1

“TxDOT warrants that the Existing Improvements shall be free of
latent defects in design, materials, equipment and workmanship,
as measured from the requirements, criteria, standards and
specifications in the relevant contracts under which the Existing
Improvements were constructed. A defect shall be considered
latent only if it is not known or disclosed to Developer as of the
Proposal Due Date and would not normally be discovered upon
reasonable inspection and investigation in accordance with Good
Industry Practice. This limited warranty does not apply to Work
of design and construction performed by any Utility Owner on its
own ummes@gmw

ili wner

In no case, the Developer should be responsible for any previous
latent defect or for any latent defect existing in Works that
belongs to a third party.

No change. TxDOT'’s limited warranty only applies to the Existing
Improvements. Since the provision does not create a Developer
warranty of a Utility Owner’s work, the language is unnecessary.
As the responsible party for operations and maintenance, the
Developer will, however, have to deal with the Utility Owner, and
will bear the risk, if defects or problems in the Utility Owner’s work
require on-site repairs or adversely affect the Project.

10/19/07

207.

CDA
7.14.11

Please amend Section 7.14.1.1 as follows:
“TxDOT warrants that the Existing Improvements shall be free of
latent defects in design, materials, equipment and workmanship,

See Question 206.

1/25/08
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as measured from the requirements, criteria, standards and
specifications in the relevant contracts under which the Existing
Improvements were constructed. A defect shall be considered
latent only if it is not known or disclosed to Developer as of the
Proposal Due Date and would not normally be discovered upon
reasonable inspection and investigation in accordance with Good
Industry Practice. This limited warranty does not apply to Work of
design and construction performed by any Utility Owner on its

own Utilities, it being understood that the Developer shall not

bear responsibility for any such latent defect.”

208.

CDA
71411

The Developer is granted relief for latent defects on Existing
Improvements. The term “Existing Improvements” is defined as
within the limits of the IH635/US75 Interchange. The definition
should be expanded to include the existing facility within the
IH635 Section, IH35E Section and IH635/IH35E Interchange
limits (within the Project limits).

No change. See Question 204.

10/19/07

209.

CDA
71411

The Developer is granted relief for latent defects on Existing
Improvements. The term “Existing Improvements” is defined as
within the limits of the IH635/US75 Interchange. The definition
should be expanded to include the existing facility within the
IH635 Section, IH35E Section and IH635/IH35E Interchange
limits (within the Project limits).

See Question 208.

1/25/08

210.

CDA
7.14.11

Please amend 7.14.1.1 as follows:

“TxDOT warrants that the Existing Improvements shall be free of
latent defects in design, materials, equipment and workmanship,
as measured from the requirements, criteria, standards and
specifications in the relevant contracts under which the Existing
Improvements were constructed. A defect shall be considered
latent only if it is not known or disclosed to Developer as of the
Proposal Due Date and would not normally be discovered upon
reasonable inspection and investigation in accordance with Good
Industry Practice. This limited warranty does not apply to Work
of design and construction performed by any Utility Owner on its
own Utilities, i ing under: hat the Devel rshalln

rr nsibility for an h latent def n work perform

prior to commencement of project.”
Added language to better clarify previous response to question.

See Question 206.

4/4/08

211.

CDA
7.14.1.1

“TxDOT warrants that the Existing Improvements shall be free of
latent defects in design, materials, equipment and workmanship,
as measured from the requirements, criteria, standards and
specifications in the relevant contracts under which the Existing
Improvements were constructed. A defect shall be considered

No change.

5/29/08
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latent only if it is not known or disclosed to Developer as of the

is ni i the Proposal Due Date and
would not normally be discovered upon reasonable inspection
and investigation in accordance with Good Industry Practice.
This limited warranty does not apply to Work of design and
construction performed by any Utility Owner on its own Utilities.”

Sections 7.2.5. 7.2.7,7.5.3 and 7.14.1.1 of the CDA all specify
that Technical Provisions, regulations, manuals and standards
are established at the Proposal Due Date. As the Proposal Due
date continues to change, it would be preferable to set a date for
establishing such standards. We suggest such date should be
the date that is 90 days prior to the Proposal Due Date.

212. CDA
7.14.1.2

“This limited warranty is the sele warranty from TxDOT of the
Existing Improvements, and all other warranties, express or
implied, are hereby disclaimed;

. ; £ cuitabil 6 ;

The limitation of warranties is too large.

No change.

10/19/07

213. CDA

71413

TxDOT’s liability under this limited warranty is limited to the
direet-cost (a) to correct latent defects covered by this warranty
and (b) to correct physical loss or harm to the Project resulting
from such latent defects, but only to the extent such loss or harm
is not insured and not required to be insured under this
Agreement (herein, “resulting uninsured physical loss”). FxBOF

See Question 212.

10/19/07

214. CDA

7.14.1.3

Liability should not be limited to “resulting uninsured physical
losses” and should include amounts for losses exceeding and/or
not recovered from applicable insurance policies. TxDOT liability
for latent defects should also protect Developer from third party
damage, harm, injury, loss or expense.

No change. Third party liability is beyond the intended scope of the

warranty.

10/19/07

215. CDA

7.14.1.3

Liability should not be limited to “resulting uninsured physical
losses” and should include amounts for losses exceeding and/or
not recovered from applicable insurance policies. TxDOT liability
for latent defects should also protect Developer from third party
damage, harm, injury, loss or expense.

See Question 214.

1/25/08

216. | CDA

7.14.1.3

Liability should not be limited to “resulting uninsured physical
losses” and should include amounts for losses exceeding and/or
not recovered from applicable insurance policies.

See Question 214.

4/4/08

217. CDA

7.14.2

Please delete the text “and maintenance and operational
requirements” after the text “Safety Standards” in the last

No change.

10/19/07
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sentence.

218.

CDA
7.14.2

Please delete the text “and maintenance and operational
requirements” after the text “Safety Standards” in the last
sentence.

See Question 217.

1/25/08

219.

CDA
8.1.1

Based on the wording of such section, there does not appear to
be a grace period that would normally account for construction
scheduling and staging. Considering an operating period that
starts at the time of D/B construction, the Developer could be in
breach of preexisting nonconforming key performance measures
and subject to assessment of noncompliance points. It would be
unfortunate if there were sections that, for instance, would
require immediate remediation, although they were scheduled for
reconstruction in say year 3 of the D/B schedule. Please include
a grace period to account for construction scheduling and
staging.

The Technical Provisions contemplate a grace period. See Section
19.5.7 of the Technical Provisions.

10/19/07

220.

CDA
8.1.2

Material changes to Technical Documents and Safety Standards,
as well as material revisions to existing manuals and
publications, made relating to O&M Work after the Proposal Due
Date (whether of general applicability or discriminatory) should
be deemed to be Compensation Events. Moreover, if any such
change requires major work (whether attributable to a change of
general applicability or a discriminatory change) on any Element
of the Project, an equitable extension in the time to complete
should be granted through a Change Order.

Developer should anticipate and plan for changes to the applicable
technical requirements applicable to the O&M Work over the term
of the CDA. As a result, only Discriminatory Actions will constitute
Compensation Events.

10/19/07

221.

CDA
8.1.2

Developer is unable to anticipate and plan for changes to
technical requirements applicable to the O&M Work over the
term of the CDA. Developer must be granted time to institute an
implementation plan for changes to the Technical Documents
(i.e. these changes cannot be implemented immediately), and
during that time, there should be no adverse consequences to
Developer (i.e. assessment of non-compliance points, etc.).
Also, material changes to Technical Documents and Safety
Standards, as well as material revisions to existing manuals and
publications, made relating to O&M Work after the Proposal Due
Date (whether of general applicability or discriminatory) should
be deemed to be Compensation Events. Moreover, if any such
change requires major work (whether attributable to a change of
general applicability or a discriminatory change) on any Element
of the Project, an equitable extension in the time to complete
should be granted through a Change Order.

No change. TxDOT believes reasonable time periods to implement
the changes are already provided throughout Section 8.1.2. See,
e.g., Section 8.1.2.4. See Question 220.

1/25/08

222.

CDA
8.1.2.2

In this Section, TxDOT establishes its right to change and
potentially make the Technical Documents and Safety Standards

more onerous. Presumably, these changes would be related to

Developer has the right to compensation for discriminatory
changes but not for non-discriminatory changes. See Question
210. Regarding changed, added or replaced technical documents

10/19/07
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safety compliance, global changes in standards, etc. that would
also apply to other similar projects. However, the section also
identifies that Discriminatory Changes may also apply. In short,
the Developer has the right to compensation for discriminatory
changes, but not with respect to non-discriminatory changes.
Nevertheless, commencement of work must proceed as
scheduled. Please confirm. Further, if there are changed, added
or replaced technical documents or safety standards, such
standards should be included in Book 3 and replace inconsistent
provisions of the technical provisions, rather than superseding
such provisions only to the extent designated by TxDOT in its
sole discretion.

or safety standards, see Question 2.

223.

CDA
8.1.2.9

The “c” in TxDOT Change should be upper case in the third to
last line. This provision should also apply to changes in
Adjustment Standards. Please delete the last two lines after the
semi-colon.

Addendum #3 is expected to make the first requested change.
Grandfathering of Adjustment Standards is a matter between
Developer and the Utility Owner, and could be addressed in the
Utility Agreement.

10/19/07

224.

CDA
8.1.2.9

The “¢” in TxDOT Change should be upper case in the third to
last line. This provision should also apply to changes in
Adjustment Standards. Please delete the last two lines after the
semi-colon.

See Question 223.

1/25/08

225.

CDA
8.1.4

Please insert the text “in all material respects” at the end of the
first sentence.

No change.

10/19/07

226.

CDA
8.1.4

Please insert the text “in all material respects” at the end of the
first sentence.

See Question 225.

1/25/08

227.

CDA
8.1.6

Dependant on the nature of the business accessing the frontage
road, i.e., bus terminal or trucking agency, there may be
increased pavement damage as a result of the operations for
which the Developer would not be able to seek relief. More
importantly, what recourse does the Developer have if the permit
holder fails to complete or maintain their works in accordance
with accepted construction practices?

No change. This is an appropriate risk for the operator of the
Project. Developer’s recourse will be those available at law.

10/19/07

228.

CDA
8.1.6

Dependant on the nature of the business accessing the frontage
road, i.e., bus terminal or trucking agency, there may be
significant extraordinary increased pavement damage as a result
of the operations that the Developer would not be able to seek
relief. We suggest the inclusion of a Relief Event clause to
address this and similar potential situations.

See Question 227.

1/25/08

229.

CDA
8.1.7

Exhibit 21

We would like to better understand how the speed limits will be
set, particularly with regard to how the speed studies may
change speed limits over time and what role local authorities
may have in setting and changing speed limits.

The setting of the speed limits (either on the Managed Lanes or
on the General Purpose Lanes) affects our model, so any

Addendum #1 and Addendum #3 are expected to replace
assessing a toll rebate with assessing a tiered noncompliance point
system in the event average speeds are below 50 mph. See
Exhibit 21, Attachment 1.

Addendum #1 and Addendum #3 are also expected to provide that
if the posted speed limit is less than 60 mph in the Managed

10/19/07
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changes to the theoretical speed limits will likely mean an
adjustment to the model. We believe that changes to speed
limits during the term should only be related to changes in
standards or safety issues, and the model should be adjusted
according to those changes.

Moreover, it is very important to the marketability of the project
that factors outside the control of the Developer and affecting the
speed limits should be considered Relief Events and/or
Compensation Events.

This information is particularly important in light of the high
liquidated damage penalties that the Developer must pay if the
average speed is less than 50 mph. These liquidated damages
are very high and introduce a very serious risk. This risk will be
very difficult to quantify — and to explain to the market.

At this stage in the process, and given the fact that the speed
limits have still not been determined, it is difficult to guaranty an
average speed of 50 mph. Also, because no similar project
exists today, it is difficult to establish with full confidence
Developer’s capacity to manage speeds by changing the toll
rates in the required timely manner.

In accordance with TxDOTSs primary objective to maximize
mobility, it is likely that a target speed of around 50 mph will be
established. However, it is important that posted speed limits
allow us to achieve our target speeds (i.e. average of 50 mph),
otherwise the target speed should be reduced. The threat of the
loss of 25% revenue in the face of any small reduction in speeds
over any single measurement period below this target speed
appears unreasonably severe.

As the average speed will be subject to a certain variation if we
are penalized for average speeds just below 50 mph we will
need to target a higher average, which may be not possible at
certain locations.

Given the geometry of the managed lanes and the design
speeds of certain components, and given the apparent
requirement to allow the use of the facility by even the largest
commercial vehicles, it is easy to imagine traffic conditions other
than unreasonable flow levels where it is impossible to maintain
speeds of 50 mph as required.

Further the text is unclear how a ‘period’ is defined. What is the

Lanes, then the 50 mph average speeds requirement (and
associated noncompliance point triggers) will be reduced. See

Exhibit 4, Section G.5.
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definition of period? Is it a rolling period (i.e. any consecutive x
minutes) or a pre-scheduled block? How long is it?

In the face of these points, we would suggest that TxDOT adopt
a less restrictive approach, in line with similar approaches
adopted elsewhere, where (i) the penalty for missing the target
speed is less severe and (ii) the measurement period is more
extensive to allow for the unavoidable periods of slower flow
which follow from unpredictable driving habits?

230.

CDA
8.2.1.1

Developer should not be required to receive TxDOT'’s prior
approval to execute any O&M Contract unless the Developer
elects not to self-perform any significant aspect of the operations
and maintenance of the Project, including toll operations.

Please clarify the question. TxDOT assumes that if the Developer
elects to self-perform O&M, there would not exist any O&M
Contract.

10/19/07

231.

CDA
8.2.1.1

Developer should not be required to receive TxDOT’s prior
approval to execute any O&M Contract unless the Developer
elects not to self-perform any significant aspect of the operations
and maintenance of the Project, including toll operations.

See Question 230.

1/25/08

232.

CDA
8.2.2.1

Please add the text “as to it” after the text “is in full force and
effect” in clause (c).

Addendum #3 is expected to make the requested change.

1/25/08

233.

CDA
8.2.2.1

“Developer warrants and represents that (a) on the Effective
Date it and NTTA entered into the NTTA Tolling Services
Agreement for back office toll collection and customer services
for the Project i i

duly executed by Developer, (b) on the Effective Date it delivered
to TxDOT a true and complete copy of the NTTA Tolling
Services Agreement—-{c}-as-of-the-Effective-Date-the- NTTA
TFolling-Services-Agreementis-in-full-foree-and-effect and (d) from
December 21, 2006 through the Effective Date, it has not had
any communications with NTTA regarding the Project, including
the procurement and services potentially to be provided by
NTTA, except as expressly authorized by and in accordance with
the procedures set forth in Section 2.2.3 of Volume | of the RFP
(Instructions to Proposers).”

The Developer cannot make representations regarding NTTA,
but is willing to represent that the TSA was duly executed by the
Developer.

Please also note that this section remains subject to review,
pending finalization of the Tolling Services Agreement (TSA).
We will expect that any default by NTTA under the TSA shall be
a TxDOT Default under the CDA. Such default to be added in
the list for Section 17.5.1

Addendum #3 is expected to add due execution by Developer.
See Question 232.

1/25/08

234.

CDA
8.2.2.2

While Developer can consent to TxDOT attending meetings with

NTTA, it cannot speak for NTTA as to whether NTTA will also

Addendum #1 is expected to make the requested change.

10/19/07
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consent to TxDOT’s participation. Hence, in the second
sentence, please limit Developer's obligation to its consent to
TxDOT's participation, rather than an unconditional obligation to
afford TxDOT the right to participate.

235.

CDA
8.2.2.2

Please note that this section remains subject to review, pending
delivery of the draft of the Tolling Services Agreement (TSA).

We will expect that any default by NTTA under the TSA shall be
a TxDOT Default under the CDA. Such default to be added in
the list for Section 17.5.1.

Developer’s remedy will be in the TSA. TxDOT will not assume
liability for NTTA defaults. However, Addendum #1 is expected,
among other changes, to provide that compliance by NTTA under
the initial TSA and any amendments to the TSA approved by
TxDOT will satisfy any directly corresponding but inconsistent
requirement under the CDA. See Section 17.1.4.

10/19/07

236.

CDA
8.2.2.2

Any material default by NTTA under the NTTA tolling agreement
must constitute a TxDOT Default.

See Question 235.

1/25/08

237.

CDA
8.2.2.3

Please delete the word “, created” after the word “delivered” in
the second line and the word “proposed” after the text “or any
other” in the fourth line. Further, please add the word “material”
before the text “documentation relating to the NTTA Tolling
Services Agreement”.

Addendum #1 is expected to revise Section 8.2.2.3.

10/19/07

238.

CDA
8.2.2.3

Please delete the word “proposed” after the text “or any other” in
the fourth line. Further, please add the word “material” before
the text “documentation relating to the NTTA Tolling Services
Agreement”.

Addendum #3 is expected to make the requested changes.

1/25/08

239.

CDA

Please amend section so that TxDOT has to maintain the
highway in accordance with either (i) current TxDOT
maintenance standards or, (ii) to the extent the OMR
performance measures have a higher standard, the OMR
performance measures.

No change.

10/19/07

240.

CDA
8.3

Please amend section so that TxDOT has to maintain the
highway in accordance with either (i) current TxDOT
maintenance standards or, (ii) to the extent the OMR
performance measures have a higher standard, the OMR
performance measures.

See Question 239.

1/25/08

241.

CDA
8.7.1

The Developer appears to have the option to retain NTTA, but
this needs to be reviewed in light of SB 792.

Addendum #1 is expected to change “If” in the last sentence to
“Whenever.”

10/19/07

242,

CDA
8.7.1

“Commencing on the Service Commencement Date and
continuing throughout the Term, Developer (or its designee,

i i i ) shall be
responsible for toll collection, violation processing, revenue
handling and accounting, and customer service and support for
the Managed Lanes. Developer shall conduct its violation
processing and enforcement activities in compliance with
applicable Laws; provided, however, that whenever Whenever
Developer retains a public agency (including NTTA) to perform
toll violation processing and enforcement, the Laws applicable to

Addendum #3 is expected to make the second and third requested
changes.

1/25/08
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such agency'’s violation processing and enforcement activities,
including those pertaining to fees, costs and penalties it may
charge to Users, shall apply. Notwithstanding anything herein
h nirary, Devel r shall n liabl r this Agreemen
for any violation of Law by NTTA in r f its viol
r ing and enforcemen iviti
It should be made clear throughout the CDA that toll collection,
violation processing/enforcement will be done, at least initially,
by NTTA. Developer should not be liable under this provision if
NTTA'’s violation processing and enforcement activities violate
applicable Law.
243. CDA Exhibit 1: Definition of “Compensation Event” (q) We are not clear what you are requesting in addition to clause (q) 10/19/07
E.x7hi3bit 1 While we understand the importance of interoperability, of the definition of Compensation Event.
Developer should not bear the risk of being required to modify
the electronic toll collection system in the future to ensure
interoperability.
244. | CDA While we understand the importance of interoperability, No change. Addendum #3, however, is expected to obligate 1/25/08
8.7.3 Developer should not bear the risk of being required to modify TxDOT to involve Developer in any changes to interoperability
Exhibit 1 the electronic toll collection system in the future to ensure standards.
interoperability. As currently drafted, clause (q) of the definition
of “Compensation Event” only covers “cardinal” changes,
however we believe all changes/modifications (not just cardinal
changes) should be covered.
245. CDA Clause (q) of the definition of “Compensation Event”: “A cardinal | No change. Developer should contemplate that technological 4/4/08
8.7.3 change in or from the Electronic Toll Collection System changes will be required. TxDOT believes that the term “cardinal
Exhibit 1: techhology, but only where such change is .required under . chenge” appropriately reflects those funciamental changes for .
Definitioh of Section 12.1.3(c) of the Agreement. For this purpose, “cardinal which TxDOT would provide compensation, and that such term is
oo . change” means a fundamental, categorical change in the nature | adequately defined in law. TxDOT does not agree that changes in
Iﬁfﬁ‘ﬂ or scope of such technology—net—merely—ehangeswrrame radio frequencies, etc. may be cardinal changes. TxDOT is
rvent (g d unwilling to set a threshold because any such amount will be
; arbitrary and may not capture such fundamental changes. Please
Radio frequency changes, etc. can be quite costly to the note that because any such change is required to maintain
Developer. Please delete the requested language or interoperability, TxDOT expects that any such change would only
alternatively, please set forth a threshold upon which technology | result after careful deliberations.
changes shall be deemed “cardinal”.
246. CDA Clause (q) of the definition of “Compensation Event”: “A cardinal | See Question 245. 5/9/08
8.7.3 change in or from the Electronic Toll Collection System
technology, but only where such change is required under
Section 12.1.3(c) of the Agreement. For this purpose, “cardinal
change” means a fundamental, categorical change in the nature
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rilar T ] E -
Radio frequency changes, etc. can be quite costly to the
Developer. Please delete the requested language or
alternatively, please set forth a threshold upon which technology
changes shall be deemed “cardinal”.
247. CDA "If 2.years prior to commencement of toll operations..." Addendum #1 is expected to revise the section. 10/19/07
8.7.4 The Developer needs to know the interoperability framework far
enough in advance to be able to design, integrate and test the
equipment.
248. CDA Please restore the text “prior to commencement of toll Addendum #3 is expected to make the requested change. 1/25/08
8.7.4 operations” after the word “If” in the first sentence.
249. CDA Please revise sub-clause (ii) as follows: Addendum #6 is expected to add new Section 8.7.6 to address 1/25/08
8.7.5 “(ii) it is within 2 years following the date on which Developer’s defaults within two years after a change in law.
termination rights under the NTTA Tolling Services Agreement
become both vested and exercisable.
250. CDA Please add the following language after the text “to provide such | See Question 249. 4/4/08
8.7.5 services” in the 6th line “or it is within 2 years following the date
on which Developer’s termination rights under the NTTA Tolling
Services Agreement become both vested and exercisable”.
251. | CDA “If (a) the NTTA Tolling Services Agreement provides to See Question 249. 4/4/08
8.7.5 Developer the remedy of stepping in or intervening to take over

interim performance of NTTA’s obligations thereunder in order to
cure an NTTA default or to prevent loss or harm pending cure of
an NTTA default, (b) Developer validly exercises or determines
that it will exercise such a remedy, and (c) at such time (i) the
Project remains subject to an obligation under applicable Law to
use NTTA to provide such services or (ii) following a change in
W. i ; NTTA Tolling Servi

Agreement) or prior to the Service Commencement Date of the
first Toll Segment, then at Developer’s option, TXxDOT will act as
Developer’s designated agent for the purpose of performing
NTTA’s customer service and back office services for the Project
and electronic funds transfer functions pending cure of the NTTA
default, subject to the following terms and conditions.”

In the event of a change in law that removes the obligation to
use NTTA to provide tolling services, Section 21(e)(ii) of the TSA
does not allow the Developer to terminate the TSA for
convenience until the later to occur of (i) 12 months after notice
of termination is delivered and (ii) the end of the then-current

Service Period (or if the change in law occurs prior to the first
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Service Commencement Date, the end of the initial Service
Period) (the “Convenience Termination Date”). If an NTTA
Default occurs after such a change in law, but prior to the
Convenience Termination Date, Developer will not have had the
opportunity to carry out the transition contemplated to occur in
conjunction with the Convenience Termination Date and will
therefore not be in a position to step into NTTA’s shoes.
Because the letter of credit provided under the TSA is not
adequately sized to cover our anticipated transition period,
TxDOT must be required to step in following an NTTA default
until Developer is able to effectively transition.

252.

CDA
8.7.5

“If (a) the NTTA Tolling Services Agreement provides to
Developer the remedy of stepping in or intervening to take over
interim performance of NTTA’s obligations thereunder in order to
cure an NTTA default or to prevent loss or harm pending cure of
an NTTA default, (b) Developer validly exercises or determines
that it will exercise such a remedy, and (c) at such time (i) the
Project remains subject to an obligation under applicable Law to

use NTTA to provide such services or (ii) following a change in
Law that removes th ligation for the Proj NTTA

rovi h servi it is within the then curren rvice Peri

(as such term is defined in the NTTA Tolling Services

Agreement) or prior to the Service Commencement Date of the
first Toll Segment, then at Developer’s option, TxDOT will act as
Developer’s designated agent for the purpose of performing
NTTA’s customer service and back office services for the Project
and electronic funds transfer functions pending cure of the NTTA
default, subject to the following terms and conditions.”

We appreciate your proposed change described in the Q&A
Matrix, however, the obligation for TxDOT to step-in must exist
for the entire time that Developer is unable to exercise its
termination right.

In the event of a change in law that removes the obligation to
use NTTA to provide tolling services, Section 21(e)(ii) of the TSA
does not allow the Developer to terminate the TSA for
convenience until the later to occur of (i) 12 months after notice
of termination is delivered and (ii) the end of the then-current
Service Period (or if the change in law occurs prior to the first
Service Commencement Date, the end of the initial Service
Period) (the “Convenience Termination Date”). If an NTTA
Default occurs after such a change in law, but prior to the
Convenience Termination Date, Developer will not have had the

See Question 249.

5/9/08
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opportunity to carry out the transition contemplated to occur in
conjunction with the Convenience Termination Date and will
therefore not be in a position to step into NTTA’s shoes. Please
see the below example that better illustrates this point:

Example:
Assume that during the initial Service Period, NTTA is not in

default under the TSA and a change in law occurs in year 5.
Even if Developer delivers notice to terminate the TSA at the
time the law changes, Section 21(e)(ii) of the TSA requires that
such termination will not be effective until the end of that Service
Period (i.e. the 10th anniversary of the Service Commencement
Date). If NTTA defaults in year 8, i.e. after the 2 years following
the change in law, Developer would not be protected, because
TxDOT will have no obligation to step-in. Developer would try to
step-in and terminate under Section 21(e)(i), however, the
transition period would always be longer than 6 months.
Because the letter of credit provided under the TSA is not
adequately sized, TxDOT must be required to step in until
Developer’s option to terminate the TSA is actually exercisable.

253.

CDA
8.7.5

Please add new Sections 8.7.5.5 and 8.7.6.5 to require amounts
payable by TxDOT to Developer as a result of its performance of
tolling services under 8.7.5 or 8.7.6, respectively, be paid directly
to the trustee under the Project Trust Agreement.

Change is not necessary. Sections 7(a) and (b) of the TxDOT TSA
(Exhibit 13) already provide that all toll revenues are to be paid via
the custodial arrangements to the trustee. The TxDOT TSA will
govern, and if TXDOT were to violate this covenant, it would
constitute a CDA default per CDA Section 17.5.1.1.

7/10/08

254.

CDA
8.7.5.3

“As a condition to TxDOT'’s obligation to act as Developer’s
designated agent, Developer shall deliver to TxDOT a written
indemnity, in form and substance reasonably acceptable to
TxDOT [and substantially in the form of Exhibit attached
heretol-in-its-goed-faith-diseretion, against any claims, Losses,
suits, demands, damages, costs and expenses NTTA may
assert against TxDOT by reason of such action by TxDOT.”

TxDOT'’s approval of the indemnity should be based on a
reasonableness standard. Additionally, it may be beneficial, in
the interest of time, to agree upon a form of indemnity in
advance.

Addendum #6 is expected to add the required indemnity to Section
16.5.1.14.

1/25/08

255.

CDA
8.7.5.3

Please delete section 8.7.5.3 in its entirety.

We do not feel it is appropriate to provide an indemnity to TxDOT
if it steps in due to an NTTA default. We are not providing such
an indemnity to NTTA, and TxDOT is not providing a reciprocal
indemnity to us.

No change. Providing this indemnity is a condition to TXDOT
agreeing to step-in.

4/4/08

256.

CDA
8.7.5.3

Please delete section 8.7.5.3 in its entirety.
We do not feel it is appropriate to provide an indemnity to TxDOT

See Question 255.

5/9/08
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if it steps in due to an NTTA default. We are not providing such
an indemnity to NTTA, and TxDOT is not providing a reciprocal
indemnity to us.

257.

CDA
8.7.5.4

Please delete the text “shall use diligent efforts to” before the text
“carry out the scope” in the second line of such Section.

Addendum #1 is expected to revise the section.

10/19/07

258.

CDA
8.7.5.4

Please provide for a 4-month transition period. As the letter of
credit will be required to be provided only 6 months prior to
Service Commencement Date and thereafter will cover only 6
months of revenues. The Developer will need some time to offer
the situation and determine its course of action. In addition, the
TSA with TxDOT will need to contemplate both appropriate
transition mechanics and termination mechanics to address
potential cures under the NTTA TSA. Lastly, the timing relating
to the notice and the execution of the TxDOT TSA will need to be
considered.

No change. TxDOT will require six months to guarantee this
transition.

1/25/08

259.

CDA
8.7.5.4

The TSA with TxDOT will need to contemplate both appropriate
transition mechanics and termination mechanics to address
potential cures under the NTTA TSA. In addition, the timing
relating to the notice and the execution of the TxXDOT TSA will
need to be appropriately coordinated. Please provide us with a
draft of the TxDOT Tolling Services Agreement, setting forth
transition mechanics, etc. at your earliest convenience.

Addendum #6 is expected to provide the TxDOT TSA.

4/4/08

260.

CDA
8.7.5.4

“If Developer validly exercises this option, then the Parties shall
promptly execute and deliver a tolling services agreement in the
form attached to this Agreement as Exhibit 13 (the “TxDOT
Tolling Services Agreement”); and thereafter the Parties shall
cooperate and coordinate to transition customer service, back
office services and electronic funds transfer functions from NTTA
to TxDOT in accordance with the transition plan adopted by
Developer and NTTA under the NTTA Tolling Services
Agreement and consistent with TxDOT’s systems and
procedures, in order to avoid interruption of toll collection and
enforcement for the Project. If Developer diligently assists and
cooperates with TxDOT and if such transition plan is consistent
with TxDOT’s systems and procedures, TxDOT will be ready and
able to commence provision of customer service, back office
services and electronic funds transfer functions for Developer
within six months after receiving notice requesting TxDOT’s

services. If Developer has diligently assisted and cooperated

he level r ir nder the NTTA Tollin rvi Agreemen
within six months, TxDOT shall compen Devel r for
the impact on Toll Revenues for each day after such six (6)

Addendum #6 is expected to clarify that if TxDOT fails to perform
its obligations under Section 8.7.5.5, such event will be a TxDOT
Default without any cure period, by adding the following new
Sections:

17.5.1. TxDOT fail r n | mmen

provision of customer service, back office services and electronic
[ [ [ - [ D . -

Section 8.7.5 or 8.7.6;

7523 R ing a TxDOT Def Section 17.5.1.3

cure period.
Please see the form of TxDOT TSA, attached to the CDA as
Exhibit 13 as part of Addendum #8, for the applicable remedies in

the event of a TxDOT or Developer default under the TxDOT TSA.

These agreements will not have cross-defaults.

In addition, Addendum #6 is expected to obligate TxDOT, at
Developer’s option, to put in place custodial arrangements
whenever the TxDOT TSA is in effect.

4/4/08
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h mparabl nd tim ver the six months immediatel

preceding the NTTA default. TxDOT shall have no obligation to

post any letter of credit or other security for TxDOT’s obligations
to Developer as its designee. At either Party’s request, the
Parties shall negotiate in good faith a written agreement setting
forth additional and supplemental terms and conditions
pertaining to TxDOT'’s services as designee. Ne-default-orfailure

Please add a definition of “TxDOT Tolling Services Agreement”
to Exhibit 1, which should read as follows:

“TxDOT Tolling Services Agreement has the meaning set forth in
Section 8.7.5.5 of the Agreement.”

The letter of credit provided by NTTA is only sized to cover 6
months worth of lost Toll Revenues. In the event that TxDOT is
unable to adequately transition within 6 months, Developer must
be compensated for any lost Toll Revenues after such 6 month
period.

Moreover, a default by TxDOT under its TSA must be a default
under the CDA. Please see our comments related to Section
17.5.1.4 for further explanation on our position.

261.

CDA
8.7.5.4

“If Developer validly exercises this option, then the Parties shall
promptly execute and deliver a tolling services agreement in the
form attached to this Agreement as Exhibit 13 (the “TxDOT
Tollin rvi Agreement”); and thereafter the Parties shall
cooperate and coordinate to transition customer service, back
office services and electronic funds transfer functions from NTTA
to TxDOT in accordance with the transition plan adopted by
Developer and NTTA under the NTTA Tolling Services
Agreement and consistent with TxDOT’s systems and
procedures, in order to avoid interruption of toll collection and
enforcement for the Project. If Developer diligently assists and
cooperates with TxDOT and if such transition plan is consistent
with TxDOT’s systems and procedures, TxDOT will be ready and
able to commence provision of customer service, back office
services and electronic funds transfer functions for Developer
within six months after receiving notice requesting TxDOT’s
services. ili i

with TxDOT vet TxDQOT is unable to commence such services at

See Question 260.

5/9/08
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n Toll Reven for h fter h six

ri ntil TXDOT i | mmen h servi
n th ily aver net Toll Reven receiv rin
h mparabl nd tim ver the six months immediatel

i TxDOT shall have no obligation to
post any letter of credit or other security for TxDOT’s obligations
to Developer as its designee. At either Party’s request, the
Parties shall negotiate in good faith a written agreement setting
forth additional and supplemental terms and conditions
pertaining to TxDOT'’s services as designee. No-default-orfailure
¢ by ol P )

or-any-related-agreement-shall-constitutea-default-under-the
Please add a definition of “TxDOT Tolling Services Agreement”
to Exhibit 1, which should read as follows:

he im
month

ion 8.7.5.5 of the Agreement.”

It is imperative that we and our lenders see the form of TxDOT
TSA. TxDOT indicated in the Q&A Matrix that the form would be
provided, and that Section 17.5.1.3 would be added to reflect
that failure of TxDOT to step-in within 6 months would constitute
a TxDOT default with no cure period. It is our understanding the
TxDOT will not be providing any letter of credit under the TxDOT
TSA, and thus it is important that a default by TxDOT under its
TSA also be a default under the CDA. Until we have had an
opportunity to review the form of TxDOT TSA, and become
satisfied that the remedies provided thereunder are adequate to
cover Developer’s lost Toll Revenues, we reserve the right to
require such a cross-default.

Please see our comments related to Section 17.5.1.4 for further
explanation on our position.

262.

CDA
8.7.8

We are of the opinion that this article should be deleted
completely (pending of seeing the final version of the TSA). If
the TSA works the way this type of services are rendered, NTTA
should act as the forefront of the Developer when being
interoperable with the remaining Transponder issuers, so these
arrangements must be set in the context of the interoperable
contracts they have to support Interoperatibility which do
obviously need to be consistent with the TSA.

No change. This provision is intended for the benefit of the
Developer (although it may be moot under the TSA with NTTA).

10/19/07

263.

CDA

Section 8.7.7 of the CDA should be modified to delete the two

Section 8.7.7 has been modified.

7/10/08
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8.7.7

references to the phrase "modified to provide for termination
when TxDOT completes performance of the services under the
TxDOT Tolling Services Agreement". Rather than such
references, the CDA should have an additional Section 8.7.11
that provides for the termination of the Developer as a
beneficiary under the Master Custody Agreement in the event
TxDOT no longer provides such tolling services and has paid all
amounts owning to Developer related to such services. The new
Section 8.7.11 would work in the same way as the termination
language in clause (d) of Section 19.10.11 which deals with
termination of Developer as such a beneficiary after TxDOT's
obligation to toll the Project is over.

264.

CDA
8.7.11

Accordingly, please add a new Section 8.7.11 as follows:
"8.7.11 At such time as TxDOT no longer is providing the
services contemplated by Sections 8.7.5 or 8.7.6 and all
amounts due Developer by TxDOT in connection with such
services are paid in full, TxDOT and Developer, promptly upon
the other Party's request, shall execute such certificates,
releases and other documents, including written confirmation of
termination of any joinder agreement entered into pursuant to
Section 8.7.7, as the other Party reasonably requests to confirm
the foregoing."

Change is not necessary. See changes to Section 8.7.7

7/10/08

265.

CDA
8.8.4

Please insert the word “customary” before the text
“nondisclosure agreement” and delete the text “the terms of
which have been previously approved by TxDOT in its good faith
discretion” in the seventh to last line.

Addendum #3 is expected to delete “in its good faith discretion”
(thereby changing the standard to reasonableness).

10/19/07

266.

CDA
8.8.4

Please insert the word “customary” before the text
“nondisclosure agreement” and delete the text “the terms of
which have been previously approved by TxDOT in its good faith
discretion” in the seventh to last line.

See Question 265.

1/25/08

267.

CDA
8.9.1.3

Will it be possible for the Developer to meet with Texas
Department of Public Safety during the RFP phase to better
define the scope and cost of services to be provided by the
Department of Public Safety?

The additional information needed includes:

1. Who (which agency, and location) will be patrolling the road
for incident response and speed limit enforcement?

2. What is the typical frequency of patrols on this section of IH-
6357

3. Will there be any cost to the Developer for typical patrolling

and incident response?

4. If the Developer requires additional services, are they

available and what will be the cost for the following:

Note that the general rule against contacting Stakeholders under
ITP Section 2.2.3(d) excludes the Texas Department of Public
Safety under the definition of Stakeholder.

Several agencies have the authority to patrol, including the City of
Dallas, the Dallas County Sheriff's Department and the Department
of Public Safety. Developer would not be obligated to pay for
normal law enforcement on the Project. Developer would have to
pay if it desired additional or enhanced law enforcement services.

1/25/08
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4a. Rolling lane closures.

4b. Individual patrol officers with cars for assistance with MOT
during O&M activities on the roadway.

4c. Additional cycles of patrolling the roadway.

268.

CDA
8.9.1.3

(see also Book
2B, 22.3.6)

Will it be possible for the Developer to meet with Texas
Department of Public Safety during the RFP phase to better
define the scope and cost of services to be provided by the
Department of Public Safety?

The additional information needed includes:
1.Who (which agency, and location) will be patrolling the road for
incident response and speed limit enforcement?
2. What is the typical frequency of patrols on this section of
IH6357?
3. Will there be any cost to the developer for typical patrolling
and incident response?
4. If the Developer requires additional services, are they
available and what will be the cost for the following:

4a. Rolling lane closures.

4b. Individual patrol officers with cars for assistance with MOT
during O&M activities on the roadway.

4c. Additional cycles of patrolling the roadway.

See Question 267.

5/9/08

269.

CDA
8.9.1.7

The coordination and cooperation of Developer with the
installation, maintenance and replacement of the cameras
should be at TxXDOT’s expense, not the Developer.

No change.

1/25/08

270.

CDA
8.11.1.1

Need clarification regarding how the Handback Requirements
Reserve account will not be considered an asset of Developer.

The Handback Requirements Reserve will be set up as a trust
asset not subject to any liens (it will be an asset of the trustee).

10/19/07

271.

CDA
8.11.4

At the expiration or any earlier termination of the Term for any
reason, including termination due to TxDOT Default, all the funds
in the Handback Requirements Reserve, i 9
contingency, shall be and become the sole property of TxDOT.

There is no reason for giving the 10% contingency to TxDOT as
the Developer is now out, and the funds in that account should
be enough for the works.

No change. At the expiration or earlier termination of the Term, the
portion of the Handback Requirements Reserve allocated to
current work (including contingency) will be returned to Developer if
not used and the portion of the Handback Requirements Reserve
allocated to future work (including contingency) will not be returned
to Developer.

10/19/07

272.

CDA
8.11.4.2

TxDOT at its election may offset any Termination Compensation
owing to Developer by the amount at the Handback Requirement
Reserve owing to TxDOT, excluding the 10% for contin

If the 10% for contingency has the meaning of “contingency” it
should not be used by TxDOT to offset any payments to
Developer.

See Question 271.

10/19/07

273.

CDA

Please insert the text “(but that is not made available to)” after

No change. “Owing” connotes money not yet received.

10/19/07
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8.11.4.2 the text “Handback Requirements Reserve owing” in the fifth
line.
274. CDA Please insert the text “(but that is not made available to)” after See Question 273. 1/25/08
8.11.4.2 the text “Handback Requirements Reserve owing” in the fifth
line.
275. CDA Please insert the word “immediately” after the text “TxDOT shall” | Addendum #1 is expected to specify 30 days for TxDOT to release | 10/19/07
8.11.5.1 in the ninth line. any applicable amounts.
276. CDA Please replace the text “Within 30 days after” with the word Addendum #3 is expected to replace “Within 30 days” with 1/25/08
8.11.5.1 “Upon” in the beginning of the third sentence. Please insert the “Promptly.”
word “immediately” after the text “TxDOT shall” in the ninth line.
277. CDA Please insert the text “for use in accordance with the terms No change. This is already the case. 10/19/07
8.11.54 hereof” at the end of the Section.
278. CDA Please insert the text “for use in accordance with the terms See Question 277. 1/25/08
8.11.54 hereof” at the end of the Section.
279. CDA In all instances in the CDA where Developer is required to cause | Addendum #1 is expected to replace “shall cause” with “shall 10/19/07
9.1.8 the Contractor or other parties to take certain actions and/or to contractually require.”
comply with certain requirements, Developer should be required
to use its commercially reasonable efforts to cause such entity to
comply, rather than an unqualified obligation. For example,
Developer may not be able to cause NTTA to comply.
280. CDA In clause (a), please delete the text “or its designee” after the Addendum #3 is expected to revise Section 9.2.4.1 to refer to 10/19/07
9.2.4.1 text “the Governor of Texas” and please delete clause “(b)”. suspensions of tolling under Section 3.6.
281. CDA In clause (a), please delete the text “or its designee” after the See Question 280. 1/25/08
9.2.4.1 text “the Governor of Texas” and please delete clause “(b)”.
282. CDA “Issue Directive Letters to Developer regarding traffic No change is necessary. Developer’s right to compensation is 4/4/08
9.2.41 management and control (with which Developer shall comply), or | addressed in Section 3.6. TxDOT views the obligations in 9.2.4.1
directly assume traffic management and control, of the Project and 3.6 as separate.
during any period that (a) tolling is suspended under Section 3.6
or (b) the Executive Director determines such action will be in the
public interest as a result of an emergency or natural disaster
notwithstanding the foregoing, however, Developer shall
entitled to the compensation set forth in Section 3.6.3); and”
This additional language merely clarifies that Developer shall still
be entitled to the compensation set forth in Section 3.6.3 as
applicable.
283. CDA “Issue Directive Letters to Developer regarding traffic See Question 282. 5/9/08
9.24A1 management and control (with which Developer shall comply), or
directly assume traffic management and control, of the Project
during any period that (a) tolling is suspended under Section 3.6
or (b) the Executive Director determines such action will be in the
public interest as a result of an emergency or natural disaster
(notwithstanding the foregoing, however, Developer shall be
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(9) reviewing the random selection procedures for selecting
Auditable Sections and ensuring that the Auditable Sections are
selected in accordance with the random selection procedures,

periodically accompanying Developer on physical inspections
associated with Developer’s Audit Inspections, reviewing the

conducting-its-own Audit Inspections {0 ensure conformance with

established procedures, assessing and scoring Developer’s
O&M Records, and assessing and seering-the-condition-of

Elements reviewing the Developer’s condition scores, as
provided in-Seetion22:4 Book 2, Section 19.5 of the Technical
Provisions.

We believe the two sections of the CDA repeated below are in
conflict in reference to the bold faced duties.

Section 9.3.1.2 directs the Independent Engineer to perform
certain duties including:

(g) Selecting Auditable Sections, accompanying Developer on
physical inspections associated with Developer’s Audit

Inspections, conducting its own Audit Inspections, assessing and

scoring Developer's O&M Records, and assessing and scoring

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
entitled to the compensation set forth in Section 3.6.3); and”
Thank you for your confirmation that Developer shall be
compensated as set forth in Section 3.6. We would request that
this additional language still be added, as it is merely
clarificatory. As currently drafted, the language in Section
9.2.4.1 is broader than the language set forth in Section 3.6,
making TxDOT able to issue a Directive Letter and assume
control of the Project in more circumstances than what are
described in Section 3.6. We request this language to make
explicit that Developer will be entitled to compensation where
appropriate.
284. CDA When is the agreement with the Independent Engineer expected | The executed Independent Engineer Agreement is a condition to 1/25/08
9.3.1.1 to be reached? commercial close (ITP Section 6.1.1). Addendum #3 is expected
It is not entirely clear that the identity of the Independent to revise the ITP to reflect that the Independent Engineer will be
Engineer could change during the Term. Please clarify. the first ranked firm that has been prequalified by TxDOT and listed
on ITP Exhibit H-2 (unless such firm results in a conflict of interest,
in which case the next ranked firm will be selected). No
termination of the Independent Engineer shall become effective
until a replacement is selected and engaged in accordance with the
CDA (ITP Exhibit H-1, Section 7.11). See CDA Section 24.1.
285. CDA It would seem that the Independent Engineer’s responsibilities Addendum #6 is expected to revise Section 9.3.1.2(g) to read as 5/9/08
9.3.1.2(g) and | under CDA Section 9.3.1.2(g) should be defined as follows: follows:
9.3.1.7(f)

(9) Reviewing the establishment and plans of Auditable Sections
submitted for approval in accordance with Section 19.3.2 of the
Technical Provisions, reviewing the random selection procedures
for selecting Auditable Sections and ensuring that the Auditable
Sections are selected in accordance with the random selection
procedures, accompanying Developer on physical inspections
associated with Developer’s Audit Inspections, conducting audit
inspections, assessing and scoring Developer's O&M Records, and
assessing and scoring the condition of Elements, as provided in
Section 19.5 of the Technical Provisions
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SECTION
the condition of Elements, as provided in Section 22.4 of the
Technical Provisions;
In section 9.3.1.7 the Independent Engineer has no authority or
responsibility for certain duties including:
(f) Undertake Developer’s primary responsibility for quality
assurance and quality control;
The Developer is required per Book 2A and B Section 19.5 to
establish inspection procedures and carry out inspections on
randomly selected Audit Sections, and to report quarterly to
TxDOT and the Independent Engineer.
286. CDA The provision is overly intrusive and should be more narrowly Addendum #3 is expected to change “to confirm” to “for the sole 10/19/07
9.3.1.2(i) tailored, i.e., “Auditing the relevant records of Key Contractors for | purpose of confirming.”
the sole purposes of confirming compliance with CDA
Documents and applicable Law.” At a minimum, please insert
the text “, to the extent possible,” before the text “the books and
records”.
287. | CDA The provision is overly intrusive and should be more narrowly See Question 286. 1/25/08
9.3.1.2(i) tailored, i.e., “Auditing the relevant records of Key Contractors for
the sole purposes of confirming compliance with CDA
Documents and applicable Law.” At a minimum, please insert
the text “, to the extent possible,” before the text “the books and
records”.
288. CDA Please insert confidentiality language in connection with No change. Note the confidentiality requirements in the 10/19/07
9.3.3.3 information delivered pursuant to the last sentence. Independent Engineer Agreement that apply to TxDOT and the
Independent Engineer.
289. CDA Please insert confidentiality language in connection with See Question 288. 1/25/08
9.3.3.3 information delivered pursuant to the last sentence.
290. CDA Increase threshold in definition of “Key Contracts” above $25 No change. 10/19/07
10.3.2 million.
The $25 million threshold for Key Contracts seems low, given the
overall value of the Project.
291. CDA Rights of the Design-Build Contractor shall not be reduced, No change. TxDOT does not accept liability for obligations arising 10/19/07
10.3.2.4 limited, restricted, or diluted if an assignment occurs. TxDOT prior to the assignment to TxDOT. Note that the Design-Build
10.3.2.5 shall retain liability for any obligations arising prior to the Contractor will retain its rights against the original contracting party,
assignment date. so its rights will not be reduced.
292. CDA Rights of the Design-Build Contractor shall not be reduced, See Question 291. 1/25/08
10.3.2.4 limited, restricted, or diluted if an assignment occurs. TxDOT
10.3.2.5 shall retain liability for any obligations arising prior to the
assignment date.
298. CDA This provision should be deleted as contractors will most likely No change. 10/19/07
10.3.2.9 be unwilling to forego lost profits or business opportunities in the
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SECTION
case of a Termination for Convenience.
294. CDA Please delete the text “or O&M Contract” in the first sentence in Addendum #3 is expected to change TxDOT'’s right to review and 1/25/08
10.3.3.1 each instance that it occurs as well as the text “for review and approve to a right to review and comment. Otherwise TxDOT’s
approval” at the end of such sentence. Further, please replace control would be limited to declaring a breach if a Contract does
the 2nd sentence with the following text” The Design-Build not meet the stated requirements. Addendum #3 is expected to
Contract shall (i) be consistent with the applicable requirements delete clause (b). TxDOT requires clauses (c) and (d) to protect
of the CDA Documents in all material respects, including against, for example, a provision that increases the price if the
compliance and consistency with this Article 10 or with the contract is assumed by TxDOT.
applicable requirements of Section 22.1 regarding maintenance
of books and records as well as (ii) incorporate the applicable
federal requirements set forth in Exhibit 8 and (iii) be consistent
with the requirements of the relevant scope of Work.” TxDOT
will be provided with a copy of the Design-Build Contract in
advance, but should have no further approval rights.
295. CDA “Contractor” in the third line should be lower case. Addendum #1 is expected to make the requested change. 10/19/07
10.5.1.4
296. CDA Please delete the first sentence — if the contract is compliant with | No change. Otherwise TxDOT’s control would be limited to 10/19/07
10.5.2 this Section, a copy following execution should be sufficient. declaring a breach after the fact.
297. CDA Please delete the first sentence — if the contract is compliant with | See Question 296. 1/25/08
10.5.2 this Section, a copy following execution should be sufficient.
298. CDA Please insert the text “(including customary advance payments)” | No change. Advance payments are allowed as long as they are 10/19/07
10.5.3 at the end of the first sentence. consistent with arm’s length, competitive transactions of similar
scope.
299. CDA Please insert the text “(including customary advance payments)” | See Question 298. 1/25/08
10.5.3 at the end of the first sentence.
300. CDA Please insert the text “(including customary advance payments)” | See Question 298. 4/4/08
10.5.3 at the end of the first sentence. We appreciate TxDOT’s concern
that the Developer should not make random and inappropriate
advance payments to Affiliates. However, in the context of
Design-Build Contracts, advance payments are very customary
since otherwise most Design-Build Contractors won't start
construction. If the Developer uses an Affiliate as the Design-
Build Contractor, it should not be precluded from making
advance payments to such affiliated Design-Build Contractor.
Accordingly, all that the requested additional language would do
would be to include CUSTOMARY advance payments.
301. CDA Please reinsert exception for contracts with TxDOT or No change. Note that the requested exception is provided in the 10/19/07
10.10.2 Governmental Entities. last sentence.
302. CDA Please reinsert exception for contracts with TxDOT or See Question 301. 1/25/08
10.10.2 Governmental Entities.
3083. CDA Ten days is an insufficient period of time. The funds come from No change. Ten days is required under Texas Government Code, | 10/19/07
10.13.1 Developer not TxDOT. Sixty days is more reasonable. Chapter 2251, Subchapter B.
304. CDA Ten days is an insufficient period of time. The funds come from See Question 303. 1/25/08
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SECTION
10.13.1 Developer not TXxDOT. Sixty days is more reasonable.
305. CDA Definition: "Compensation Event" and "Relief Event” Such activities should be contemplated by the Developer as a 10/19/07
111 If any Related Transportation Facilities (or any activity carried out result of the Project being a part of a system.
in connection therewith) adversely impacts the Project (including,
by virtue of required changes in the geometry and design of
entrances and exits, etc.), such events should constitute Relief
Events and Compensation Events.
306. CDA Definition: "Compensation Event" and "Relief Event” See Question 305. 1/25/08
111 If any Related Transportation Facilities (or any activity carried out
in connection therewith) adversely impacts the Project (including,
by virtue of required changes in the geometry and design of
entrances and exits, etc.), such events should constitute Relief
Events and Compensation Events.
307. CDA Traffic restriction and phasing around DNT interchange is The applicable requirements are set forth in the Technical 10/19/07
11.1.1 problematic. It is recommended that TxDOT enter into specific Provisions.
protocols with owners of Related Transportation Facilities (i.e.,
NTTA) that ensure their understanding and acceptance of traffic
disturbances throughout the construction stage of the Project.
308. CDA Disruptions to the Construction Work related to construction, No change. Disruptions are appropriately addressed in clauses (h) | 10/19/07
11.1.2 operation or otherwise of the Related Transportation Facility and (i) of the definition of Relief Event.
should give rise to a Relief Event.
309. CDA Disruptions to the Construction Work related to construction, See Question 308. 1/25/08
11.1.2 operation or otherwise of the Related Transportation Facility
should give rise to a Relief Event.
310. CDA Please insert the text “(It being understood and agreed that the No change. But see the protections set forth in Section 11.2.4. 10/19/07
11.2.2 exercise of any such Business Opportunities shall not unduly
interfere with the Developer’s rights hereunder).” at the end of
the first sentence.
311. CDA Please insert the text “(It being understood and agreed that the No change. 1/25/08
11.2.2 exercise of any such Business Opportunities shall not unduly
interfere with the Developer’s rights hereunder).” at the end of
the first sentence.
312. CDA Please add the following language: "For the avoidance of doubt, | Addendum #3 is expected to add the requested language with the 1/25/08
11.2.3.2 the Developer shall be entitled to install a reasonable excess of addition of “devoted exclusively to the operation of the Project “
capacity in its communications network as a safety reserve, after “network.”
which shall not be considered as a Business Opportunity
reserved to TxDOT".
313. CDA Please delete the words “expansion” and “replacement”. No change. 10/19/07
11.2.4.1
314. CDA Please delete the words “expansion” and “replacement”. See Question 313. 1/25/08
11.2.4.1
315. CDA Please amend the definition of “Unplanned Revenue Impacting Addendum #3 is expected to revise the definition of “Unplanned 1/25/08
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11.3

Facilities means any newly constructed or upgraded existing
facilities, limited access main lane of a highway which TxDOT or

an entity either pursuant to a contract with TxDOT and on
TxDOT'’s behalf or independently, builds within the Airspace or
within an area that exten four (4) miles from either si
of the centerline of the Project and opens to traffic during the
Term, excluding, however, the following . . . (k) All transportation
projects and facilities that are not specifically newly constructed
or upgraded existing facilities, limited access main lanes of a
highway, including passenger and freight rail facilities and other
modes of transportation not included in the Project.”

Delete (j) from the definition of “Unplanned Revenue Impacting
Facilities” because it is not a restriction listed in Section
370.103(c) of the Transportation Code.

Although Section 371.103 of the Transportation Code prohibits a
CDA from containing a provision that limits or prohibits TxDOT’s
ability to construct, reconstruct, expand, rehabilitate, etc. a
highway or other transportation project, the statute does, allow
TxDOT to compensate the Developer for the loss of toll revenues
attributable to the construction of a limited access highway
project located within an area that extends up to 4 miles from
either side of the centerline of the Project minus the Developer’s
decreased operating and maintenance costs attributable to the
highway project, if any.

The language in Section 371.103(b) of the Transportation Code
does not include a limitation for only newly constructed limited
access highway project. Our proposed language takes into
account upgrades of existing facilities that may impact the
Project.

Our addition of “or independently” is meant to cover an entity,
such as NTTA, that might also construct a facility that impacts
the Project.

We also propose mirroring the language set forth in the statute to
include the 4-mile area described above. The compensation
provisions should mirror the language in Section 371.103(b) of
the Transportation Code, and not be limited to “Airspace”.

We would also like confirmation that any conversions of frontage
roads into managed lanes or acceleration of timing of projects in
the Mobility Plan will be considered an "Unplanned Revenue
Impacting Facilities"

Revenue Impacting Facilities” to encompass limited access main
lanes that did not previously exist, whether resulting from new
construction or upgrade of an existing non-limited access facility.
See Questions 313 and 801.

316.

CDA

Definition: “Unplanned Revenue Impacting Facility”

Addendum #1 is expected to delete “private” and clarify that any

10/19/07
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11.3

“Unplanned Revenue Impacting Facilities means any newly
constructed, limited access main lane of a highway which
TxDOT or a any otherprivate entity pursuant to a contract with
TxDOT builds within the Airspace or within an area that extends
up to four (4) miles from either side of the centerline of the
Project and opens to traffic during the Term, excluding, however,
the following . . . (k) All transportation projects and facilities that
are not specifically newly constructed, limited access main lanes
of a highway, including passenger and freight rail facilities and
other modes of transportation not included in the Project.”

Delete (j) from the definition of “Unplanned Revenue Impacting
Facilities” because it is not a restriction listed in Section
370.103(c) of the Transportation Code.

We would also like confirmation that any conversions of frontage
roads into managed lanes or acceleration of timing of projects in
the Mobility Plan will be considered "Unplanned Revenue
Impacting Facilities."

Senate Bill 792 added Chapter 371 to Subtitle G, Title 6 of the
Transportation Code. Section 371.103 of the Transportation
Code prohibits a CDA from containing a provision the limits or
prohibits TxDOT’s ability to construct, reconstruct, expand,
rehabilitate, etc. a highway or other transportation project. This
Bill does, however, allow TxDOT to compensate the Developer
for the loss of toll revenues attributable to the construction of a
limited access highway project located within an area that
extends up to 4 miles from either side of the centerline of the
Project minus the Developer’s decreased operating and
maintenance costs attributable to the highway project, if any.

The compensation provisions should mirror the language in the
Senate Bill, and not be limited to “Airspace”.

such entity is acting on TxDOT’s behalf. See Questions 315 and
801.

317.

CDA

11.3.2.1

"The Compensation Amount shall include the increase in
Developer’s cost directly caused by the construction or operating
activities."

The Developer may suffer certain costs that can not be classified
as direct, but could affect the Developer's total cost.

No change.

10/19/07

318.

CDA

11.3.2.8

“If any Unplanned Revenue Impacting Facility for which
compensation is paid or payable pursuant to Section 11.3.2.6 or
11.3.2.7 is modified physically or operationally after opening for
traffic operations so that it is substantially different from the

original Unplanned Revenue Impacting Facility (as described in

Addendum #6 is expected to make the requested change
(replacing “for” for “in connection with”).

4/4/08
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Section 11.3.2.4) and as a result thereof Developer experiences
a further adverse effect on the amount of Toll Revenues, then
Developer shall be entitled to further compensation for such
impact, offset by any further gain in Toll Revenues, if any,
attributable to other future additions or expansions of access
points to the Managed Lanes by TxDOT or a Governmental
Entity that are not included as part of the Work and that are in
operation at the time Developer first delivers its Claim for further
compensation to TXDOT. Such further compensation amount

I incl :  Toll B i

isruption during, and directl nstruction

reconstruction, renewal, replacemen
nnection with h modification and (ii) the incr in

Developer’s costs directly caused by construction or operating
activities in connection with such modification. The foregoing
right to further compensation shall be subject to the same terms
and conditions as set forth in Section 11.3.2.7, with the deadline
for making Claim running from the date the changes in the
original Unplanned Revenue Impacting Facility are substantially
completed.”

r expansion ivities in

This revised language merely clarifies what the further
compensation should also includes (and it mirrors the language
in Section 11.3.2.1).

319.

CDA

11.3.2.8

“If any Unplanned Revenue Impacting Facility for which
compensation is paid or payable pursuant to Section 11.3.2.6 or
11.3.2.7 is modified physically or operationally after opening for
traffic operations so that it is substantially different from the
original Unplanned Revenue Impacting Facility (as described in
Section 11.3.2.4) and as a result thereof Developer experiences
a further adverse effect on the amount of Toll Revenues, then
Developer shall be entitled to further compensation for such
impact, offset by any further gain in Toll Revenues, if any,
attributable to other future additions or expansions of access
points to the Managed Lanes by TxDOT or a Governmental
Entity that are not included as part of the Work and that are in
operation at the time Developer first delivers its Claim for further

compensation to TxDOT. h further compensation am
shall also include (i) the loss of Toll Revenues due to traffic

disruption during, and directly caused by, construction,

activities in connection with such modification. The foregoing

See Question 318.

5/9/08
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right to further compensation shall be subject to the same terms
and conditions as set forth in Section 11.3.2.7, with the deadline
for making Claim running from the date the changes in the
original Unplanned Revenue Impacting Facility are substantially
completed.”

This revised language merely clarifies what the further
compensation should also include (and it mirrors the language in
Section 11.3.2.1).

TxDOT'’s response in the Q&A Matrix indicated that this change
would be made in the subsequent draft of the CDA. Please
confirm this is correct.

320.

CDA
11.3.4

Please insert the text “or to the increased traffic levels caused
thereby” at the end of the first sentence.

No change. Not necessary.

10/19/07

321.

CDA
11.3.4

Please insert the text “or to the increased traffic levels caused
thereby” at the end of the first sentence.

See Question 320.

1/25/08

322.

CDA
12.1.1
12.1.2
Exhibit 19

We would request deleting these sections.

No Capacity Improvements or Project Extensions are currently
envisioned, as per Exhibit 19.

No change. While no Capacity Improvements or Project
Extensions are required per Exhibit 19, the CDA structure supports
the programmatic approach.

10/19/07

323.

CDA
12.1.3

“Except as provided otherwise in Exhibit 19, Developer (in the

13.2 would apply) at its expense shall be obligated to make
Technology Enhancements on the systems it provides as and

when necessary (a) to correct Defects, (b) under the Renewal
Work Schedule or (c) to maintain interoperability in accordance
with Sections 8.7.2 and 8.7.3 and other applicable provisions of
the CDA Documents.”

This provision should not override Developer’s ability to obtain
compensation for Compensation Events pursuant to Section
13.2.

According to 8.7.3, Developer is obliged by any agreement or
memorandum of understanding in which TXDOT is party with
any other public agency or private party operating tolled highway
facilities within the State for interoperability, to enhance its
Technology. Developer should be a party to the agreement, not
just a subsidiary of TXDOT’s decisions.

No change. The provision is independent of Compensation Events
and not intended to override Developer’s ability to obtain
compensation for Compensation Events.

10/19/07

324.

CDA
12.2

“Except with respect to Capacity Improvements required in the
last 15 years of the Term, Developer acknowledges and
represents that the cost of mandatory Upgrades and future
financing therefore are incorporated into the Base Case
Financial Model. Accordingly, other than as provided in Exhibit

Addendum #3 is expected to change “mandatory Upgrades” in the
second line to “any mandatory Upgrades (required under Section
12.1).” See Question 322.

10/19/07
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19 with respect to Capacity Improvements required in the last 15
years of the Term, no mandatory Upgrade (other than mandatory

ri I hange in Law or dir TxDOT
shaII be treated as a Compensation Event or otherwise entitle
Developer to any Claim against TxDOT.

Developer should not bear the risk of a Change in Law or TxDOT
order requiring a mandatory Upgrade.

325. | CDA
12.2

“Except with respect to Capacity Improvements required in the
last 15 years of the Term, Developer acknowledges and
represents that the cost of mandatory Upgrades and future
financing therefore are incorporated into the Base Case
Financial Model. Accordingly, other than as provided in Exhibit
19 with respect to Capacity Improvements required in the last 15

years of the Term no mandatory Upgrade w

shall be treated asa Compensatlon Event or otherwnse entltle
Developer to any Claim against TxDOT.

Developer should not bear the risk of a Change in Law or TxDOT
order requiring a mandatory Upgrade.

See Question 324.

1/25/08

326. CDA
12.3.1

With respect to capacity improvements that are part of the
Ultimate Configuration, but are not required pursuant to Section
12.1 or 12.3.3, only review and comment of TxDOT and the
Independent Engineer should be required.

Addendum #1 is expected to make the requested change.

10/19/07

327. | CDA
12.4.2.2
12.4.3
17.3.3.2
17.3.8.2(c)

Section 12.4.3 should be amended as follows: “Developer may
contest a Safety Compliance Order by delivering to TxDOT
written notice setting forth (a) Developer’s claim that the
ndition or risk ing th f mplian rder exi
ite prior compliance with Technical Documents an f
Standards, or Developer’s claim that no Safety Compliance
conditions exist to justify the Safety Compliance Order.

The definition of “Safety Compliance” should be amended as
follows: “Safety Compliance means any and all improvements,
repair, reconstruction, rehabilitation, restoration, renewal,
replacement and changes in configuration or procedures
respecting the Project to correct a specific safety condition or risk
of the Project that the Independent Engineer or TxDOT has
reasonably determined to exist by investigation or analysis
(.eud g#the-co dition-or risk-exists-despite prior-comp ance
with +echnica Qe_eu 1eRis a d.SaIe_ ty-Standards but oxe ud ga
Fechnical Documenis-and-Safety Standards).

Developer should not have to cover all costs and expenses for

No change. TxDOT believes that it is appropriate for the
Developer to be responsible for safety.

10/19/07
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implementing Safety Compliance or Safety Compliance Orders
that are not related to the fault of the Developer. If the condition
or risk causing the Safety Compliance exists despite prior
compliance with Technical Documents and Safety Standards,
Developer should be entitled to a Compensation Event (or Relief
Event if TxXDOT orders a suspension of the Work pursuant to
Section 17.3.8.2(c) of the CDA).

328.

CDA
12.4.2.2

Please delete clause (c) as unreasonable.

Addendum #1 is expected to replace clause (c) with a requirement
for Developer to undertake best special efforts to overcome any
inability to perform safety compliance work caused by a Force
Majeure or Relief Event.

10/19/07

329.

CDA
12.4.2.3

Please delete “special” before “efforts” or explain what is
contemplated by “special efforts”.

Addendum #3 is expected to delete “special.”

1/25/08

330.

CDA
13.1.3.1

“If for any reason Developer fails to deliver such written Relief
Event Notice:

(a) Within 38 60 days following the date (herein the “starting
date”) on which Developer first became aware

4Si of the Relief
Event, Developer shall be deemed to have irrevocably and
forever waived and released the portion of any Claim or right to
relief (including extension of the Term) for adverse effect
attributable to the Relief Event accruing after such 38 60-day
deadline and until the date Developer submits the written Relief
Event Notice; and

(b) Within 90 180 days following the starting date, Developer
shall be deemed to have irrevocably and forever waived and
released any and all Claim or right to relief (including extension
of the Term) for any adverse effect attributable to such Relief
Event ...

30 days for delivery of the Relief Event Notice in clause (a) may
not be sufficient, given the complexity of this project.

Clause (b) should be amended to provide for more days.

It is too subjective and to difficult to prove. Cases of waiver to
claim for relief must be strictly limited and fixed.

Clause (a). No change. TxDOT has determined that the timelines
and parenthetical are appropriate.

Clause (b). See Question 331.

10/19/07

331.

CDA
13.1.3.1(b)

The irrevocable waiver for adverse effects attributable to Relief
Events should occur after 180 days, instead of 90 days. (This
provision was accepted in SH 121).

Addendum #1 is expected to make the requested change.

10/19/07

332.

CDA
13.1.4.1(b)

1. The Relief Event causes a delay in performance that
continues for a consecutive period of at least 488 90 days, or

there occurs a cumulative period of delay in performance of at

No change.

10/19/07
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least 48090 days in any consecutive 36-month period due only to
Relief Events causing delays in performance that continue for a
consecutive period of at least 60630 days each.

2. The Relief Event causes a delay in performance that
continues for a consecutive period of at least 180 days, or there
occurs a cumulative period of delay in performance of at least
180 days, without any limit in period, due only to Relief Events
causing delays in performance that continue for a consecutive
period of at least 30 days each.

The risk that the Developer faces for possible accumulating
several or many periods, but not reaching the 180 days
proposed by TxDOT and not being entitled to Relief Event is
enormous.

333.

CDA
13.1.4.1(b)

1. The Relief Event causes a delay in performance that
continues for a consecutive period of at least 488 90 days, or
there occurs a cumulative period of delay in performance of at
least 480 90 days in any consecutive 36-month period due only
to Relief Events causing delays in performance that continue for
a consecutive period of at least 66 30 days each.

2. The Relief Event causes a delay in performance that
continues for a consecutive period of at least 180 days, or there
occurs a cumulative period of delay in performance of at least
180 days, without any limit in period, due only to Relief Events
causing delays in performance that continue for a consecutive
period of at least 30 days each.

The risk that the Developer faces for possible accumulating
several or many periods, but not reaching the 180 days
proposed by TxDOT and not being entitled to Relief Event is
enormous.

See Question 332.

1/25/08

334.

CDA
13.1.4.1(b)

The dates in this provision are unreasonable and make the
eventuality of a Relief Event highly improbable. The provision
should be revised as follows: “The Relief Event causes delay in
performance that continues for a consecutive period of at least
60 days, or there occurs a cumulative period of delays in
performance of at least 60 days in any consecutive 36 month
period due only to Relief Events causing delays in performance
that continue for a consecutive period of at least 20 days each.”
The parenthetical should be removed.

No change. This has nothing to do with whether a Relief Event
occurs, only whether the term is extended due to a Relief Event.
See Question 332.

10/19/07

335.

CDA
13.1.4.1(b)

The dates in this provision are unreasonable and make the
eventuality of compensation improbable. The provision should

be revised as follows: “The Relief Event causes delay in

See Question 334.

1/25/08
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performance that continues for a consecutive period of at least
90 days, or there occurs a cumulative period of delays in
performance of at least 90 days in any consecutive 36 month
period due only to Relief Events causing delays in performance
that continue for a consecutive period of at least 30 days each.”
The parenthetical should be removed.

336.

CDA
13.1.4.4

“Except as provided below, if a Relief Event subject to this
Section 13.1.4 occurs and the cumulative extensions of the term
of the Lease to which Developer is entitled by reason thereof
would, absent a limit under Applicable Laws, exceed the limit
then possible under applicable Laws, then the adverse cost and
revenue impacts of the Relief Event that would otherwise be
made up through extension of the term of the Lease from and
beyond the limit then possible under applicable Laws up to but
not exceeding a cumulative extension to the term of the Lease of
ten years shall be treated as a Compensation Event.
Compensation Amounts for such cost and revenue impacts shall
be subject to Sections 13.2.4.1 through 13.2.4.4. This-provision

...... on-A

Force Majeure and Change in Law should not be excluded in this
instance.

No change. Force Majeure Events are addressed in Section 19.2.

TxDOT has determined that Change in Law is an appropriate risk
for Developer to bear, particularly given the addition of Section
13.1.4.4.

10/19/07

337.

CDA
13.1.4.4

“Except as provided below, if a Relief Event subject to this
Section 13.1.4 occurs and the cumulative extensions of the term
of the Lease to which Developer is entitled by reason thereof
would, absent a limit under Applicable Laws, exceed the limit
then possible under applicable Laws, then the adverse cost and
revenue impacts of the Relief Event that would otherwise be
made up through extension of the term of the Lease from and
beyond the limit then possible under applicable Laws up to but
not exceeding a cumulative extension to the term of the Lease of
ten years shall be treated as a Compensation Event.
Compensation Amounts for such cost and revenue impacts shall
be subject to Sections 13.2.4.1 through 13.2.4.4. This provision
shall not apply, and no Compensation Amount shall be owing
with respect, to Relief Events under clauses (a) and-{e} of the
definition of Relief Event; provided that no compensation shall be
%ﬂw. -
Ww TS ler Secti 9.0

Change in Law should not be excluded in this instance.

No change. See Question 336.

1/25/08
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Additionally, the exclusion for Force Majeure Events should only
apply to the extent that Developer is able to exercise its
termination rights under Section 19.2.

338.

CDA
13.1.4.4

This section should be revised to clarify that compensation is
payable from day 1 of the delay as described in Section
13.1.3.1(b) which gives rise to a Relief Event. Please delete last
sentence. The Developer should receive compensation for the
two excluded events as well since otherwise Developer would
realize losses to no fault of its own.

No change. Section 13.1.4.2 refers to the impact of the entire
Relief Event. See Question 32.

10/19/07

339.

CDA
13.1.4.4

Please delete last sentence. The Developer should receive
compensation for the two excluded events as well since
otherwise Developer would realize losses through no fault of its
own.

See Question 336.

1/25/08

340.

CDA
13.1.5

This provision needs to include an objective standard for the
extension of time required to be granted in order to enable
Developer to comply with its obligations upon the occurrence of
a Relief Event. As currently written, it appears as if TxDOT has
discretion in how much of an extension it grants in a Relief Event
Determination.

No change. The standard is set forth in Section 13.1.4.2. See
Section 13.1.2 of the CDA and Section 2.1.1.4 of the Technical
Proposals.

10/19/07

341.

CDA
13.1.5.1

“If Developer complies with the notice and information
requirements in Sections 13.1 and 13.2, then within 30 days after
receiving the Relief Event Notice and Relief Request (and, if
applicable a final Relief Request update) TxDOT, acting
reasonably and with consideration given to recommendations
made by the Independent Engineer, which recommen

hall hav n deliver TxDOT he In nden
Engineer within 2 f receipt of the Relief Event Noti
shall issue a Relief Event Determination.”

The Developer should not bear the risk of a delay in the issuance
of a Relief Event Determination because of a delay by the IE in
providing its recommendations to TxDOT. Because we do not
have access to the IE Master Agreement we do not know if this
is an obligation and time period imposed on the IE.

No change. TxDOT’s 30-day timeframe is not dependent on a
response by the Independent Engineer. The Independent
Engineer’s response time will be set forth in the IE Agreement.

10/19/07

342.

CDA
13.2.2.2

The 90 day period should be changed to a 180 day period. (This
provision was accepted in SH 121).

Addendum #1 is expected to make the requested change.

10/19/07

343.

CDA
13.2.4

“... If Developer stands ready to commence good faith
negotiations to determine the Compensation Amount within the
foregoing time period but for any reason TxDOT does not
commence, and thereafter continue, to engage therein within the
foregoing time period, then, subject to compliance with the notice
and information requirements in Sections 13.2.1 and 13.2.2,
Developer shall have the right to assert a Claim against TxDOT
for the relevant Compensation Amount (if any) . . .”

Addendum #3 is expected to make the requested change.

1/25/08
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Developer should be able to exercise its rights under Section
13.2.4 to assert a Claim against TxDOT even if TxDOT has
commenced negotiation, but then refuses to continue
negotiations.
344. CDA Please replace the text “, and thereafter” with the word “or” in the | No change is necessary. If TxDOT fails to both commence good 4/4/08
13.2.4 second sentence as this provision should also apply if the faith negotiations and to continue to engage in such negotiations,
Developer commenced good faith negotiations and TxDOT does | Developer will have the right to assert a Claim.
not continue to engage.
345. CDA The Compensation Amount that Developer is entitled to receive The increase in design and construction costs (per the given 5/9/08
13.2.6 upon a delay in obtaining the environmental reevaluation formula) will be assessed at 100%.
approval should be 100% of the amount determined under
Section 13.2.
346. | CDA “Under beth-clause (d) of the definition of Compensation Event in | Addendum #6 is expected to make minor changes to Section 5/29/08
13.2.6.2 and-under-clause (g) of the definition of TxDOT- 13.2.6.2.
(Addendum 5) | Caused Delay only, then the Compensation Amount shall (i)

verse im ni nomi ition attri | han
in the financin rms an ndition forth in the Initial
Funding Agreements th re ex fter expiration of th
financing commitment letters upon which the financing terms and
w& -
w. - ] — : B C
Toll Reven rovi h limitation with r Toll
Reven hall onl licabl he extent the failur

in the environmental reevaluation is n ri |

IxDOT Default. equal-80%-ofthe-amount-determined-under-this

ot wi TYDOT.C 0 , >
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ERlE Ol e there 2be s e o= e
: . . . inif ENR GGl s
Q%QHWF%@W—ENR—GQ. i 7 (a)%%hall‘be_'qe_me*:easew
347. CDA Please amend Section 13.2.6.6 as follows and add a new No change. 5/29/08
13.2.6.6 Section 13.2.6.7:
13.2.6.7 ) _— .
13.2.6.6Under clause (s) of the definition of Compensation
Event, then the Compensation Amount shall be limited as set
forth in Section 13.1.4.4-; or
13.2.6.7 Under cl f th finition of Compensation
compensation for loss of Toll Revenue.”
348. CDA TxDOT shall pay such Compensation Amount jn a form mutually | The NPV will be the same and TxDOT requires this flexibility to 10/19/07
13.2.9 agreed between TxDOT and the Developer. elect the payment methodology. Developer is protected if TXDOT
. . . I mak riodi ments by the requirement that periodic
The Developer should not face thg risk Qf being cpmpensated in Sae;rfetr?ts (?or(raezf)o%cé(t:op\?v%er?the c)gst or rgvenue impact?s
a form only elected by TxDOT as it can influence its finance. anticipated to occur, so such election should not impact
Developer’s cash flow. In addition, federal regulations prohibit
payments in advance of services performed, so that TxDOT could
not use federal funds to make a lump sum payment covering future
design and construction cost impacts. Addendum #3 is expected
to clarify the Section.
349. CDA Please reinsert a time period by which payment by TxDOT has See Question 348. 10/19/07
13.2.9 to be received, not later than 30 days.
350. CDA Please reinsert a time period by which payment by TxDOT has See Question 348. 1/25/08
13.2.9 to be received, which period should not be later than 30 days.
The CDA should provide that the Compensation Amounts are
payable in a lump sum unless otherwise agreed to by the parties,
except for compensation for future lost Toll Revenues that can
be paid at the time (but not later) that such loss is scheduled to
occur). The use of the dispute resolution mechanism is
inappropriate to determine the payment methodology or timing.
351. CDA Every selected payment method has to be governed by the No change is necessary. Regardless of payment method, 4/4/08
13.2.9 overriding principle set out in 13.2.9.1 that no method may be Developer’'s compensation will reflect the net present value.
chosen if it will not yield the amount necessary to restore Because any periodic compensation payments must correspond to
Developer to the same economic position it would have been in if | when the cost and Toll Revenue impacts are anticipated to occur,
the Compensation Event had not occurred. Accordingly, please | any such election should not have a further impact on the cost
clarify that whenever TxDOT elects to make periodic impacts of Developer's compensation.
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compensation payments, the cost to Developer of incurring
additional Project Debt to fund any current cost impacts of a
Compensation Event shall be reflected in the Compensation
Amount payable by TxDOT.

352.

CDA
13.2.9.1

“No method may be chosen if it will not yield the amount
necessary to restore Developer to the same economic position it
would have been in if the Compensation Event had not occurred;

exceptas-specifically provided-otherwise-in-this- Agreement.

We request the revised language for tax reasons.

No change. It is appropriate to incorporate any requirement
affecting compensation specifically provided in the Agreement.
See, for example, Question 32.

4/4/08

353.

CDA
Article 14

Please insert the text “Except as otherwise set forth in this
Agreement,” in the beginning of the third sentence.

No change. The third sentence already contemplates monetary
compensation and other relief “specifically provided under the
terms of this Agreement.”

10/19/07

354.

CDA
Article 14

Please insert the text “Except as otherwise set forth in this
Agreement,” in the beginning of the third sentence.

See Question 353.

1/25/08

355.

CDA
14.1.1

Please delete the newly inserted text “in the ability to toll any
portion of the Project” or limit TxXDOT’s ability to change the
ability to toll to the IH 35E Section only (as contemplated in the
CDA).

Addendum #6 is expected to change “in the ability to toll any
portion of the Project” to “in the ability to toll any portion of the
IH 35E Section or IH 35E Capacity Improvement Section.”

4/4/08

356.

CDA
14.1.2.2

“Within fiveten Business Days after Developer receives a
Request for Change Proposal, or such longer period to which the
Parties may mutually agree, TxDOT and Developer shall consult
to define the proposed scope of the change. Within fiveten days
after the initial consultation, or such longer period to which the
Parties may mutually agree, TxDOT and Developer shall consult
concerning the estimated financial and schedule impacts.”

The time period of 5 days to define the new scope of the change
and other 5 days to consult financial and schedule impacts
seems tight, regardless of the 60 day period for Developer's
response.

No change.

10/19/07

357.

CDA
14.2.2

“TxDOT, in its sole discretion (and, if it so elects, after receiving
a comprehensive report from the Independent Engineer
regarding the proposed Change Request), may accept or reject
any Change Request proposed by Developer. TxXDOT may
condition its approval on new or a modification of compensation
for TxDOT under this Agreement in order to share equally in the
estimatedactual net cost savings and revenue benefit, if any,
attributable to the proposed change.”

TxDOT should only benefit from actual net cost savings and
revenue benefits, not estimated ones, especially given the fact
that the Developer bears the risk for all increased costs or
revenue losses.

No change. Like Compensation Events, TxDOT believes that it is
appropriate for Change Requests to be based on estimates.

10/19/07
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358. CDA “TxDOT, in its sole discretion (and, if it so elects, after receiving See Question 357. 1/25/08
14.2.2 a comprehensive report from the Independent Engineer
regarding the proposed Change Request), may accept or reject
any Change Request proposed by Developer. TxXDOT may
condition its approval on new or a modification of compensation
for TxDOT under this Agreement in order to share equally in the
estimatedactual net cost savings and revenue benefit, if any,
attributable to the proposed change.”
TxDOT should only benefit from actual net cost savings and
revenue benefits, not estimated ones, especially given the fact
that the Developer bears the risk for all increased costs or
revenue losses.
359. CDA Please delete the text “the most realistic and” before the text Addendum #3 is expected to make the requested change. 10/19/07
15.1.2 “reasonable for the Project” in the beginning of the sixth line.
360. CDA 1. Please delete the text “, which audit will be updated after the 1. Addendum #3 is expected to replace clause (b) with “was 1/25/08
15.1.2 Financial Close” in the third line. audited and verified by an independent recognized model auditor
2. Further, please delete the text “the most realistic and” before | prior to the Effective Date and will be audited and verified by an
the text “reasonable for the Project” in the beginning of the sixth independent recognized model auditor within two Business Days
line. after Financial Close” and to add a new Section 5.4.5 to require
Developer to update the audit and opinion within two Business
Days after Financial Close.
2. See Question 359.
361. CDA No change. Developer should be able to provide the 10/19/07
15.1.4 the—EﬁeeHve—Da%eL Developer has;_as_oj_the_EitegmLe_Date* constructability warranty. Such warranty does not preclude
evaluated the constraints affecting design and construction of the | Developer’s rights with respect to Compensation Events and Relief
Project, including the Project Right of Way limits as well as the Events.
conditions of the NEPA Approval, and has reasonable grounds
for believing and does believe that the Project can be designed
and built within such constraints.”
Developer should not make representations and warranties
about certain aspect of the Project for which it did not have
control (i.e. sub-surface geophysical risk, etc.).
362. | CDA Archeological, paleontological, cultural resources and T&E Developer should perform its own investigation. TxDOT does not 1/25/08
15.1.5 species are all environmental resources that are investigated represent and warrant the conclusions of the EAs. TxDOT’s
from ROW line to ROW line in the EAs. If no impacts were responsibilities with respect to archeological, paleontological and
determined to exist for these resources and the documents have | cultural resources and T&E species are as set forth in the CDA.
been approved by TXDOT/FWHA and resource agencies,
wouldn’t this environmental clearance remain valid unless other
circumstances occur as stated in Section 6.2.3?
Proposer is concerned that TxDOT is not representing the
studies and conclusion of the RIDs as stated on Page 4 of this
CDA. Wouldn’t environmental clearance warrant the support of
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the findings and investigations included in the EAs and
subsequent reevaluations?
363. CDA Please delete the text “and, if applicable, each member of Addendum #1 is expected to clarify applicability as “if a joint 10/19/07
15.1.11 Developer” before the text “, in accordance with its terms” in the venture or unincorporated business association.”
fourth line
364. CDA Please delete the text “a joint venture” before the text “or No change. 1/25/08
15.1.11 unincorporated business association” in the fourth line.
365. CDA Please insert the text “To the best of Developer’s knowledge” No change. 10/19/07
15.1.14 after the text “as follows:” in the second line of such Section.
366. CDA Please insert the text “To the best of Developer’'s knowledge” See Question 365. 1/25/08
15.1.14 after the text “as follows:” in the second line of such Section.
367. CDA Please insert the text “To the best of Developer’s knowledge” Addendum #1 is expected to exclude NTTA. 10/19/07
15.1.15 after the text “as follows:” in the second line of such Section.
368. CDA Please insert the text “To the best of Developer’s knowledge” No further change. See Question 367. 1/25/08
15.1.15 after the text “as follows:” in the second line of such Section.
369. CDA TxDOT should provide representations and warranties regarding: | i. No change. Both parties should do their own due diligence. But | 10/19/07
15.2 i. the Managed Lanes are managed lanes “that increase traffic see Question 739.
efficiency by using various design and operational strategies ii. Addendum #1 is expected to add a representation and warranty.
(including congestion priced tolls)” as required by the iii. Addendum #1 is expected to add a representation and warranty
Transportation Code; regarding enforceability. Due execution, delivery and performance
ii. CDA Documents and the Principal Project Documents to are addressed by Section 15.2.1.
which TxDOT is a party are valid and binding obligations of iv. Without any limitation, such a warranty may put TxDOT in
TxDOT; immediate breach. For example, the recent scope change to
iii. due execution, delivery, performance and enforceability; IH 35E will be in conflict with the MTP (TxDOT will be at risk to
iv. no conflicts; obtain the necessary changes) and there may be utility agreements
v. no taxes relating to leasehold estate; that conflict with the need for such utilities to be relocated.
vi. valid title to property; Addendum #6 is expected to include the following warranty (and
vii. no liens on property; and counterpart warranty by Developer): “The execution and delivery
viii. environmental matters. by TxDOT of this Agreement, the Lease and the Principal Project
Documents to which TxDOT is a party will not result, at the time of
execution, in a default under any other agreement or instrument to
which it is a party or by which it is bound.”
v, vi, vii. No change. A remedy is provided via Compensation
Events (clause (r)).
viii. No change. Risk allocation is addressed elsewhere in the
CDA, including NEPA finality provisions, and Developer should do
its own due diligence.
370. CDA TxDOT should provide representations and warranties regarding: | See Question 369. 1/25/08
15.2 - the Managed Lanes are managed lanes “that increase traffic
efficiency by using various design and operational strategies
(including congestion priced tolls)” as required by the
Transportation Code;
- due execution, delivery and performance;
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- no conflicts;

- no taxes relating to leasehold estate;

- valid title to property;

- no liens on property; and

- environmental matters.

These representations and warranties are customary and relate
to fundamental matters regarding the transaction.

371.

CDA
15.2

Please add representations and warranties by TxDOT with
respect to the following limited matters:

- the Managed Lanes are managed lanes “that increase traffic
efficiency by using various design and operational strategies
(including congestion priced tolls)” as required by the
Transportation Code; and

- no conflicts.

See Question 369.

4/4/08

372.

CDA
15.4

Please delete this provision.

No change.

4/4/08

373.

CDA
16.1.2.4(a)

Please delete the text “be in form reasonably satisfactory to
TxDOT” in the 4th sentence.

Addendum #3 is expected to make the requested change.

10/19/07

374.

CDA
16.1.2.4(a)

Please delete the text “be in form reasonably satisfactory to
TxDOT” in the 4th sentence.

See Question 373.

1/25/08

375.

CDA
16.1.2.4(a)

Delete reference to “written evidence of insurance”.

Most information required is stated on the certificate of
insurance. Written evidence of insurance as described is almost
providing the complete policy. Certificates of insurance are the
customary proof of insurance in the marketplace.

Certificates do not provide adequate descriptions of insurance.

The insurance is for the benefit of TxDOT as well as for Developer.

10/19/07

376.

CDA
16.1.2.4(b)

Delete reference to providing certified copies of insurance
policies and modifications thereto, and evidence of payment of
premium within 15 days.

Substitute deletions with: renewal certificates of insurance prior

Insurance policies are proprietary and providing certified copies
is unacceptable. Renewal policies are not available within 15
days of policy expiration.

Payment of insurance policies is not always a lump sum
payment; payment terms can vary and are generally not paid in
full within 15 days.

Entire paragraph — Not market

Addendum #3 is expected to revise clause (b) to read: “In addition,

within 15 days after availability, Developer shall deliver to TxDOT .

.. “and deleting 16.1.2.4(b)(ii) (satisfactory evidence of payment of

the premium). See Question 375.

10/19/07

377.

CDA
16.1.2.4(c)

Delete reference to providing certified copies of insurance
policies and modifications thereto, and evidence of payment of
premium within 15 days.

Addendum #3 is expected to delete “and payment.” See Question
35.

10/19/07
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Substitute deletions with: renewal certificates of insurance prior
Generally OK, but proof of coverage and payment issues need to
follow preceding paragraph.
378. CDA In clause (a) please include the text “, to the extent covered Addendum #1 is expected to make the requested change. 10/19/07
16.1.2.7(a) thereby” after the text “Project consultants” in the last line.
379. CDA Coverage afforded additional insureds should be limited to the It is appropriate for TXDOT to be covered for the full limits. 10/19/07
16.1.2.7(c) limits required by contract, not full limits purchased by insured. Ultimately, TxDOT is paying for such insurance.
Additional insurance limits purchased for the protection of the
Developer should not be diluted by or available to the additional
insureds. Additional insured requirement will be met as
contractually stated.
380. CDA Policies with Insured in Additions to Developer (c): No change. 10/19/07
16.1.2.7(c) Include breach and fraud: Additional insured endorsement may
exclude liability due to the sole negligence, breach and fraud of
the additional insured party.
Those scenarios are out of the control of the Developer.
381. CDA Please insert the text “and Contractors” after the text “Developer- | Not necessary. See definition of Developer-Related Entity. 10/19/07
16.1.2.9 Related Entities” in the first line.
382. CDA Please insert the text “and Contractors” after the text “Developer- | See Question 381. 1/25/08
16.1.2.9 Related Entities” in the first line.
3883. CDA Adjustment in Coverage Amount: No change. The possibility that insurance rates will rise is part of 10/19/07
16.1.2.12 To include a benchmarking clause and to share the risk between any business, and include factors within Developer’s control.
TxDOT and the Developer.
It is an important risk out of the control of the Developer due to
market conditions and should be shared among the parties.
384. CDA In clause (c), please replace the word “and” before clause (iv) Addendum #3 is expected to add: “(v) the provisions regarding 10/19/07
16.1.2.12(c) with a comma and insert the text “and (v) availability of increased | unavailability of increased coverage set forth in Section 16.1.2.13.”
coverage and the cost thereof” at the end of the clause.
385. CDA In clause (c), please insert the text “and (v) availability of See Question 384. 1/25/08
16.1.2.12(c) increased coverage and the cost thereof” at the end of the
clause.
386. CDA “Developer shall not be excused from satisfying the insurance See Question 391. 5/9/08
16.1.2.13 requirements of this Section 16.1 merely because premiums for
such insurance are higher than anticipated. To establish that the
required coverages (or required terms of such coverages,
including Insurance Policy limits) are not available on
commercially reasonable terms, Developer shall bear the burden
of proving either that (i) the same is not available at all in the
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global insurance and reinsurance markets or (ii) the premiums
for the same have | 9 }
increased over those previously paid for the same coverage that

We suggest using the proposed language as it is a more
customary in the PPP market and a more objective threshold for
determining whether insurance is not commercially available.

387. | CDA

Exhibit 1 —
Relief Events

Clause (b) of the definition of “Relief Event”: “Fire, explosion,
flood, earthquake, hurricane, tornado or national or statewide
(i.e. State of Texas) strike or act of terrorism; provided;-hewever;
that I sranee-for-the SKS-0 eed.eal t quaeegu 1eaRe-o

Maioure E Roliot Event:

As currently drafted, events such as flood, earthquake, hurricane
or tornado are only considered Relief Events if insurance for
such risks is commercially unavailable.

It is important that these events be treated as Relief Events.
Under termination for Force Majeure, TXDOT must only pay the
Developer Outstanding Senior Debt plus demobilization
expenses. However, if a Relief Event becomes a Compensation
Event, TxDOT must pay the Developer an amount necessary to
restore the Developer to the same economic position it would
have been if the Compensation Event had not occurred.

Addendum #1 is expected to clarify the definition of Relief Event. If
insurance for the risks of flood, earthquake, hurricane or tornado
are commercially available, such events will be considered Relief
Events under clause (b) of the definition of Relief Event. If
insurance for the risks of flood, earthquake, hurricane or tornado
become commercially unavailable, such events will not be
considered Relief Events under clause (b) of the definition of Relief
Event, but will be deemed Force Majeure Events (and therefore will
be considered Relief Events under clause (a) of the definition of
Relief Event). Examples of the significance of this distinction are
found in Sections 13.1.4.4 and 19.2.

10/19/07

388. CDA

16.1.2.13(b)
Exhibit 1 —
Relief Events

Clause (b) of the definition of “Relief Event”: “Fire, explosion,
flood, earthquake, hurricane, tornado or national or statewide
(i.e. State of Texas) strike or act of terrorism; provided, however,
that if insurance for the risks of flood, earthquake, hurricane or
tornado become commercially unavailable under Section
16.1.2.13 of the Agreement, such event shall be deemed a Force
Majeure Event and not a Relief Event under this clause (b);”

No change. Please note that acts of terrorism are included as
Relief Events under the definition of Force Majeure Events.

1/25/08

389. | CDA(c)
16.1.2.13

In clause (c) please delete the text “commercially available” and
replace it with the text “on commercially reasonable terms” in the
fourth line as well as at the end of the clause.

Addendum #1 is expected to make the requested change.

10/19/07

390. | CDA

16.1.2.13(c)

In clause (c) please add the text “unavailable” before the text “on
commercially reasonable terms”.

Addendum #3 is expected to add “available” before “on
commercially reasonable terms.”

1/25/08

391. | CDA

16.1.2.13

“Developer shall not be excused from satisfying the insurance
requirements of this Section 16.1 merely because premiums for
such insurance are higher than anticipated. To establish that the
required coverages (or required terms of such coverages,

No change. TxDOT believes the existing standard is appropriate.

4/4/08
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including Insurance Policy limits) are not available on
commercially reasonable terms, Developer shall bear the burden
of proving either that (i) the same is not available at all in the
global insurance and reinsurance markets or (ii) the premiums

for the same have increased by 200% or more so-materially
meFeased over those prewously pald for the same coverage that

We suggest using the proposed language as it is a more
objective threshold for determining whether insurance is not
commercially available.

392.

CDA
16.1.2.14

Option to include defense costs should be available to Developer
on all lines of coverage.

Not market to mandate whether defense costs are within/outside
limits and eroding limits. Developer’s risk.

No change. The insurance is for the benefit of TxDOT as well as
for Developer.

10/19/07

393.

CDA
16.1.2.15

Please insert the text “for which Developer is responsible
pursuant to this Agreement” after the text “in favor of an
Indemnified Party” in the last line.

Addendum #3 is expected to clarify this section.

10/19/07

394.

CDA
16.1.2.15

Please insert the text “for which Developer is responsible
pursuant to this Agreement” after the text “in favor of an
Indemnified Party” in the last line.

See Question 393.

1/25/08

395.

CDA
16.1.3

To remove: 16.1.3.1.

16.1.3.2 — Proofs of coverage should correspond with those in
#1 above (certificate of insurance vs. description of insurance)

To add:
16.1.3.3. In an n itional policies will n me an
ligation with TxDOT, an ny time the Additional Insuran

Policies might be contracted and eliminated at the sole f the D
To retain flexibility, since we can additional insurance not only

because of the lenders but also as an internal policy of risk
management.

See Questions 375 and 377. Section 16.1.3.2 does not obligate
Developer to carry insurance in addition to that required under the
CDA. Therefore, the proposed Section 16.1.3.3 is not necessary.

10/19/07

396.

CDA
16.1.4

To add:
If TXDOT ify in time and manner as r ir h

Pol D .

We should comply with the insurance policies.

Addendum #1 is expected to add that if as a result of an
unreasonable TxDOT delay, TxDOT loses coverage under a
required insurance policy, then Developer shall be relieved of any
obligation otherwise owing to TxDOT to the extent of the required
coverage.

10/19/07

397.

CDA
16.1.4.2

Please delete “unreasonable” in second sentence before
“TxDOT delay”.

Addendum #3 is expected to make the requested change.

1/25/08

398.

CDA

Please insert the text “or if Developer has undertaken diligent

No change. If the insurer is not obligated to pay because

10/19/07
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16.1.4.3 efforts to collect the same” at the end of the Section. Developer failed to meet its obligation to procure coverage or failed
to timely file a claim, pay premiums, etc., Developer should be
deemed to self-insure, as 16.1.4.3 provides. Please note that
16.1.4.3 does not deem Developer to self-insure if it is not able to
collect despite diligent efforts. Rather, Developer is deemed to
self-insure for failure to assert claims or prosecute claims diligently.
399. CDA Please insert the text “or if Developer has undertaken diligent See Question 398. 1/25/08
16.1.4.3 efforts to collect the same” at the end of the Section.
400. | CDA Please insert the text “or if the Developer has undertaken diligent | See Question 398. 4/4/08
16.1.4.3 efforts to collect the same” at the end of the Section. Even
though we agree with TxDOT that it is sensible to deem the
Developer to self-insure if it is in breach of its insurance
obligations, it is inequitable to punish the Developer if it has
undertaken diligent efforts to collect, enforce, etc. the insurance.
In other words, punishment for breaches is fair, punishment for a
mere inability despite diligent efforts, is not.
401. CDA Add: “the lesser of $250,000,000 or” after “in an amount equal Addendum #1 is expected to make this change. 10/19/07
16.2 to” in the 4th line.
Other prime contractors may have contracts exceeding
$250,000,000 and will not be able to obtain bonds in amounts
greater than $250,000,000.
402. CDA It is our understanding that the payment and performance bonds | This is correct, provided that no joint check from the surety may be | 4/4/08
16.2 provided by the various contractors may include co-obligee made to both Developer and Collateral Agent where TxDOT is also
17.3.7 riders in favor of TxDOT and the lenders. Please confirm that a joint payee. Accordingly, under the bond, the surety may make
this is correct. payment by check issued jointly to TxDOT and Developer as
primary obligee, provided that if the surety receives from Collateral
Agent a written notice demanding payments in lieu of the primary
obligee, then the surety will issue any joint check to TxDOT and
Collateral Agent. In addition, the surety bond shall preclude a joint
check, and provide for payment solely to TxDOT, where the surety
has not received from either the primary obligee or Collateral Agent
a written demand on the bond within 15 days after the surety
receives a written demand on the bond from TxDOT.
4083. CDA The form of payment and performance bonds should include the | Addendum #3 is expected to provide a mechanism whereby a 10/19/07
16.2.1 ability to provide a letter of credit in an agreed form. The proposer may propose a letter of credit in lieu of a payment and
provision of a Performance Bond and Payment Bond is not performance bond.
required by law. At TxDOT's request, the Proposer has
previously provided a legal opinion from Texas counsel relating
to such issue. Has TxDOT been able to review and reconsider?
404. CDA The form of payment and performance bonds should include the | See Question 403. 1/25/08
16.2.1 ability to provide a letter of credit in an agreed form. The
provision of a Performance Bond and Payment Bond is not
required by law. At TxDOT's request, the Proposer has
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previously provided a legal opinion from Texas counsel relating
to such issue. Has TxDOT been able to review and reconsider?

405. CDA Please explain what the term “prime” means in clause (b). “Prime” means a direct contract with Developer. See Question 1/25/08

16.2.1 In addition, we would like the Developer and the Contractors to 403.
have the ability to post a letter of credit in lieu of a payment and
performance bond. TxDOT’s responses had indicated that
Addendum # 1 would allow this option, however, we did find it in
the CDA. If this has been added, could you please indicate the
section in the CDA, or if it was not added, could you please verify
that this will be added to the next draft?

406. CDA The requirement to provide one payment and one performance No change. Two separate bonds are intended. This change 4/4/08
16.2.1 bond is acceptable in principle. However, the provisions have to | makes the CDA consistent with the two separate bonds required in

be revised to ensure that the two instruments offset one another, | the ITP.
i.e. a draw under one instrument reduces the coverage under the
other.

407. CDA Please add the following text “The Payment and Performance The request does not appear appropriate because Section 16.2 5/9/08

16.2.1 Bonds shall be subject to draw as and when provided in Section | addresses security from the Design-Build Contractor and
17.3.7 to pay unpaid amounts due relating to Construction Work | Section 17.3.7 addresses security from Developer.
performed pursuant to the CDA or Design-Build Contract.” at the
end of such section.

408. CDA The total coverage for all Payment and Performance Bonds to be | See Question 406. 4/10/08
16.2.2 provided under Section 16.2 should not exceed $250,000,000 in

the aggregate.

409. | CDA It must be clarified that TxDOT shall not have the right to enforce | No change. TxDOT should not have to wait until expiration of cure | 10/19/07
16.2.4, 16.4.2, | security until expiration of the Developer cure period and periods if Developer and Lenders fail to commence and diligently
17.3.4,17.3.7 | expiration of the lender cure periods. work on cure, if they fail to act on a surety bond from a Contractor

within 30 days, or if they fail to diligently pursue rights under a
guaranty. See Sections 17.2.4 and 18.3.7. If Developer of
Lenders commence and diligently work on cure, TXxDOT will
forebear. This is what is stated in the referenced sections.

410. CDA Please clarify or revise so that it is ensured that TxDOT should No change. Section 17.3.7 already requires expiration of 1/25/08
16.2.4, 16.4.2, | not have the right to enforce security until expiration of Developer’s cure period before TxDOT can enforce its security.
17.3.4,17.3.7 | Developer’s and Lender’s cure periods. The Lenders' cure Sections 16.2.4 and 16.4.2 already require TxDOT to forbear from

periods — which are already inappropriately short — should take enforcing its security as long as Developer or a Lender is diligently
into account the timing requirements of customary intercreditor pursuing its remedies. TxDOT is bargaining for performance. To
mechanics (particularly in light of PBAs and TIFIA being part of require TxDOT to wait until the end of all cure periods, which could
the initial base case). Therefore, Lenders should not be subject | be over a year, without the Developer and Lenders diligently

to an obligation "to commence and diligently work on cure" as a pursuing their remedies, is unacceptable.

condition to fully enjoying the benefit of their cure period.

411. CDA In clause (g), please add the text “or payee” at the end of such No change. TxDOT believes the provision is correct as written. 10/19/07
16.3.1.1(g) clause.

412. CDA In clause (g), please add the text “or payee” at the end of such See Question 411. 1/25/08
16.3.1.1(g) clause.
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413.

CDA
16.3.1.2

Please insert the text “(and if any cure or grace period applicable
to such failure shall have passed)” before the text “or (b)
Developer” at the end of clause (a).

No change is necessary. Please note that these general

provisions are qualified as “unless otherwise expressly provided,”

including, for example, Section 17.3.7.

10/19/07

414.

CDA
16.3.1.2

Please insert the text “(and if any cure or grace period applicable
to such failure shall have passed)” before the text “or (b)
Developer” at the end of clause (a).

See Question 413.

1/25/08

415.

CDA
16.3.1.2

“TxDOT shall have the right to draw on the letter of credit after
not less than two Business Days’ prior written notice to
Developer for draws under clause (a) below and without prior
notice to Developer for draws under clause (b) below, unless
otherwise expressly provided in the CDA Documents with
respect to the letter of credit, if (a) Developer has failed to pay or
perform when due the duty, obligation or liability under the CDA
Documents for which the letter of credit is held, but only if such
failure remains uncur fter expiration of any Lender cur
period, or (b) Developer for any reason fails to deliver to TxDOT
a new or replacement letter of credit . . .”

Similar to section 16.2.4 and 16.4.2, in respect of payment and
performance bonds and guarantees, respectively, TxDOT should
not draw on any letter of credit, until expiration of the applicable
lender cure period.

See Question 413.

1/25/08

416.

CDA
16.3.1.2

“TxDOT shall have the right to draw on the letter of credit after
not less than two Business Days’ prior written notice to
Developer for draws under clause (a) below and without prior
notice to Developer for draws under clause (b) below, unless
otherwise expressly provided in the CDA Documents with
respect to the letter of credit, if (a) Developer has failed to pay or
perform when due the duty, obligation or liability under the CDA
Documents for which the letter of credit is held, but only if such
failure remains uncur fter expiration of any Lender cur

r of credit m

ri notwithstanding the for in hl

While we appreciate that Section 17.3.7 includes a provision
stating “unless otherwise expressly provided,” the requested
language is more precise in specifying that TxDOT should not
draw on any letter of credit until expiration of the applicable
lender cure period. This provision is similar to Sections 16.2.4
and 16.4.2, in respect of payment and performance bonds and
guarantees, respectively.

Addendum #6 is expected to replace “two Business Days” with a
reference to the time period in Section 17.3.7.

4/4/08

417.

CDA

Please insert the text “, in accordance with the terms of (and as

Addendum #1 is expected to revise this Section by inserting

10/19/07
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16.5.1.10 permitted by) the CDA Documents” after the text “where TxDOT | “pursuant to the terms of the CDA Documents” and deleting “under
has delegated” in the third line of such Section. the CDA Documents.”
418. CDA Please delete the text “If applicable, the authorization, issuance, | Addendum #3 is expected to clarify that this provision addresses 10/19/07
16.5.1.13 sale, trading, redemption or servicing of the PAB, or” in the violations of any federal or state securities or similar laws.
beginning of such Section.
419. CDA Please delete the text “If applicable, the authorization, issuance, See Question 418. 1/25/08
16.5.1.13 sale, trading, redemption or servicing of the PAB, or” in the
beginning of such Section.
420. CDA Please insert the text “claims, causes of action, suits, judgments, | Addendum #3 is expected to replace “third party Loss” with “claims, | 10/19/07
16.5.3 investigations, legal or administrative proceedings, demands causes of action, suits, judgments, investigations, legal or
and” before the text “third party Loss” in the 2nd line. administrative proceedings, demands and Losses, in each case if
asserted or incurred by or awarded to any third party.”
421. CDA Please insert the text “claims, causes of action, suits, judgments, | See Question 420. 1/25/08
16.5.3 investigations, legal or administrative proceedings, demands
and” before the text “third party Loss” in the 2nd line.
422. CDA Please change language back to previous version and insert the | No change. 10/19/07
16.5.3 text “or the commencement of any of the proceedings noted
above” after the text “third party Loss” in the second line.
423. CDA Please change language back to previous version and insert the | See Question 422. 1/25/08
16.5.3 text “or the commencement of any of the proceedings noted
above” after the text “third party Loss” in the second line.
424. CDA Generally, the cure periods are too short. TxDOT believes the cure periods are appropriate. 10/19/07
Article 17
425. CDA “Subject to relief from its performance obligations pursuant to No change. The cure period affects the remedy. 10/19/07
17.1.1 Sections 13.1.5.1 and 13.1.5.2, Developer shall be in breach
under this Agreement upon the occurrence of any one or more of
the following events or conditions_and expiration of the
w ! Default’):”
Developer Default should be defined to include expiration of the
applicable cure periods.
426. CDA We are assessing whether a longer cure period should apply for | See Question 428. 1/25/08
17.1.1.1 the failure to satisfy all conditions to issuance of NTP2 by the
NTP2 Deadline. (see Section 17.1.2.2 and comment 409).
Please insert the text “(as contemplated herein)” after the text
“fails to begin Work” in the first line.
427. CDA Please add grace period of “30 days” for both events. No change. Section 17.1.2.2 provides a cure period of 15 days for | 1/25/08
17.1.1.1(d), (¢) each event.
428. CDA We are assessing whether a longer cure period should apply for | Addendum #1 is expected to extend the cure period for defaults 10/19/07
17111 the failure to satisfy all conditions to issuance of NTP2 by the under Section 17.1.1.1(b).
NTP2 Deadline. (see Section 17.1.2.2 and comment 363). N . -
Please insert the text “(as contemplated herein)” after the text Firstline. No Chafﬁgef- There is ho other provision that
contemplates beginning Work within such deadline.
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“fails to begin Work” in the first line.
In clause (b), please insert the text “required to be satisfied by
Developer” after “issuance of NTP2”".

Clause (b). Addendum #1 is expected to make the requested
change.

429.

CDA
17.1.1.1(e)

. (e) fails to achieve Final Acceptance for alla Toll Segment
by the Final Acceptance Deadline for the lastToll Segment, as
the same may be extended pursuant to this Agreement;”

If Developer fails to meet the Final Acceptance Deadline for a
Toll Segment, it will pay the applicable liquidated damages.
TxDOT should not have a right to terminate the CDA because
one of the Toll Segments has not reached Final Acceptance by
its Final Acceptance Deadline, as long as Developer is paying
the liquidated damages.

Addendum #6 is expected to revise the section.

5/9/08

430.

CDA
17.1.1.2

Section 17.1.1.2 to be amended as follows: “An Abandonment
w‘w A =

Definition of “Abandonment” to be amended as follows:
“Abandonment means that Developer abandons all or a material
part of the Project, which abandonment shall have occurred if (a)
Developer demonstrates through statements, acts or omissions
an intent not to continue, for any reason other than a Relief
Event that materially interferes with ability to continue, to
construct or operate all or a material part of the Project and (b)
no significant Work (taking into account the Project Schedule, if
applicable, and any Relief Event) on the Project or a material
part thereof is performed fer-a-continuous-period-of-more-than45
days.”

As currently drafted, the concept of Abandonment is too
subjective for an asset class where the Developer’s presence is
not physically required to perform duties.

No change. TxDOT believes 45 days is adequate. The definition
is not tied to, and does not require, continual physical presence.
Failure to perform Work is easily avoided, because “Work”
encompasses numerous activities, including those not involving
physical presence.

10/19/07

431.

CDA
17.1.1.3
17.1.2.5
20.4.3

“Developer fails to achieve Service-Commencement Substantial
Completion by the Service-Commencement-Deadline-Long Stop
Date, as the same may be extended pursuant to this
Agreement;”

Section 17.1.2.5 shall be deleted, as failure to achieve
Substantial Completion by the Long Stop Date shall not give the
Developer any additional cure periods.

Section 20.4.3 shall be amended as follows: “If Developer fails to
achieve Substantial Completion Service-Commencement by the
Long Stop Date TxDOT may proceed to terminate this

No change. Achieving Service Commencement is the critical

milestone (rather than a completed Managed Lanes without traffic).

Note that under Section 7.8.3.1(f), only preparation of the Punch
List is required.

10/19/07

353134_2.DOC

85

September 24, 2008



IH 635 MANAGED LANES PROJECT
DRAFT QUESTIONS AND ANSWERS MATRIX — COMPREHENSIVE DEVELOPMENT AGREEMENT

NO.

DOC

SECTION

QUESTION/COMMENT

RESPONSE

DATE

Agreement and the Lease without further notice to, or
opportunity to cure by, the Lender.”

Note: all references to Service Commencement by the Service
Commencement Deadline throughout the CDA should be
amended to reference Substantial Completion by the Long Stop
Date.

The concept of Substantial Completion is less ambiguous, and
will avoid possible trivial disputes regarding small outstanding
Punch List items. Because the conditions to Substantial
Completion will be more explicitly set forth, there will be less
likelihood of disagreement about whether this default has
occurred.

432. CDA

17.1.1.3

Please confirm that Service Commencement requires the
opening only of the initial segment or section of the toll road.

Addendum #3 is expected to allow Service Commencement to
occur by Toll Segment.

10/19/07

433. | CDA

17.1.1.5

Please delete the text “or Independent Engineer Agreement”
after the text “under the CDA Documents”.

No change. The Independent Engineer Agreement is an integral
component of the CDA.

10/19/07

434. CDA

17.1.1.5

Please delete the text “or Independent Engineer Agreement”
after the text “under the CDA Documents”.

See Question 433.

1/25/08

435. | CDA

17.1.1.6

“There occurs any use of the Project or Airspace or any portion
thereof ny Devel r-Rel Entity in violation of this
Agreement, the Technical Provisions, Technical Documents,

Governmental Approvals or Laws {exceptviolations-of-Law-by

This is merely to clarify that it is only a Developer Default, if the
violation is due to the action of a Developer-Related Entity. As
currently written, the exception only applied to violations of Law.

Addendum #1 is expected to make the requested change

10/19/07

436. CDA

17.1.1.6

Please insert the text “by any Developer-Related Entity” after the
text “There occurs any use” in the first line of such Section.
Further, please delete the text in the parenthesis at the end of
the Section.

See Question 435.

10/19/07

437. | CDA

17117
17.1.2.2

“There occurs any closure of the Project or any material portion
thereof, or any lane closure, except in the case of an Emergency
or as expressly permitted otherwise in this Agreement, the
Technical Provisions and the TxDOT-approved Traffic
Management Plan;”

This provision is somewhat vague. Although it references
closures permitted in the Agreement and Technical Provisions
generally, it is clearer to specify what some of these permitted
closures are explicitly.

Additionally, the complexity of the project should entitle the

No change to Section 17.1.1.7. The provision allowing closures
permitted in the Agreement and Technical Provisions should stand
on its own. However, Addendum #1 is expected to clarify lane
closures in the Technical Provisions.

10/19/07
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Developer to a longer period to cure an unexpected closure.
438. CDA Please insert the text “by any Developer-Related Entity” after the | No change. Developer has responsibility for operations and 10/19/07
17117 text “There occurs any closure” in the first line of such Section. maintenance of the Project. Developer will be entitled to protection
through Compensation and Relief Events.
439. CDA Please insert the text “by any Developer-Related Entity” after the | See Question 438. 1/25/08
171.1.7 text “There occurs any closure” in the first line of such Section.
440. CDA “Any representation or warranty in the CDA Documents made by | No change. Materiality will affect the availability of remedies. But 10/19/07
17.1.1.8 Developer, or any certificate, schedule, report, instrument or see Question 441.
other document delivered by or on behalf of Developer to TxDOT
pursuant to the CDA Documents is false or materially misleading
or inaccurate when made or omits material information when
made and which has h material
Project;”
It is customary for events of default related to representations
and warranties to have a MAE qualifier.
441. CDA Please insert the word “materially” before the text “inaccurate Addendum #3 is expected to make the requested change. 10/19/07
17.1.1.8 when made” in the last line.
442, CDA Please insert the word “materially” before the text “inaccurate See Question 441. 1/25/08
17.1.1.8 when made” in the last line.
443. CDA “Developer,in violation of Article 21, (i) makes or attempts to Addendum #1 is expected to make the requested change. 10/19/07
17.1.1.10 make or suffers a voluntary or involuntary assignment or transfer
of all or any portion of this Agreement, the Lease, the Project or
Developer’s Interest, or (ii) there occurs a Change of Control-n
violation-of-Article-21;
Assignments made in compliance with Article 21 should not be
Developer Defaults.
444. | CDA “Developer materially fails to timely observe or perform or cause | Addendum #1 is expected to change the provision as follows: 10/19/07
17.1.1.11 to be observed or performed any other material covenant, “Develo ially fail imelv ob ¢
agreement, obllgatlon term or condition not otherwise expressly per materially fails to timely observe or perform or cause to
required to be observed or be observed or performed any ether material covenant, agreement,
performed by Developer under the CDA Documents, including obligation, term or condition not-etherwise expressly covered by
material failure to perform the Design Work, Construction Work, | Seetieatz1and required to be observed or performed by
O&M Work or any material portion thereof in accordance with the Developer undell' the CDA D.ocum.ents N9 NOL O ber l
CDA Documents:” covered by Section 17.1.1, including material failure to perform the
’ Design Work, Construction Work, O&M Work or any material
We suggest making explicit that this Developer Default does not | portion thereof in accordance with the CDA Documents;”
override any others which are expressly set forth in Section
17.1.1.
445. CDA Delete the provision in its entirety. Addendum #1 is expected to revise this provision to more closely 10/19/07
17.1.1.12 conform with federal regulations.
446. CDA Please replace current Section with the following: No change. 1/25/08
17.1.1.12 “After exhaustion of all rights of appeal, there occurs any

353134_2.DOC

87

September 24, 2008



IH 635 MANAGED LANES PROJECT
DRAFT QUESTIONS AND ANSWERS MATRIX — COMPREHENSIVE DEVELOPMENT AGREEMENT

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
suspension or debarment (distinguished from ineligibility due to
lack of financial qualifications) of Developer or any Key
Contractor whose work is not completed, from bidding, proposing
or contracting with any federal or State department or agency;”.
447. CDA “An involuntary case is commenced against Developer seeking No change. Automatic stay and ability to assume CDA protect 10/19/07
17.1.1.15 liquidation, reorganization, dissolution, winding up, a composition | Developer and Lenders against TxXDOT enforcement actions after
or arrangement with creditors, a readjustment of debts or other first 60 days.
relief with respect to Developer or Developer’s debts under any
U.S. or foreign bankruptcy, insolvency or other similar Law now
or hereafter in effect . . . and such involuntary case shall not be
contested by Developer in good faith or shall remain
undismissed and unstayed for a period of 60120 days;”
Provisions of this type generally allow for longer cure periods
than just 60 days, as coordinating a cure for an involuntary
insolvency actions can be time-consuming. Potential lenders will
be particularly sensitive to this cure period, as they are not given
any additional cures for this type of default.
448. CDA Please replace the current “60 days” grace period with “120 See Question 447. 1/25/08
17.1.1.15 days”.
449. CDA Please replace the current “60 days” grace period with “120 See Question 447. 4/4/08
17.1.1.15 days”.
450. CDA Please revise the Section as follows: Addendum #3 is expected to make the requested change. 1/25/08
17.1.1.17 “Developer fails to timely satisfy its financing obligations under
Section 4.1.4, unless such failure is excused as more specifically
set forth in Section 4.1.4.4.”
451. CDA The 15 day period should be changed to a 60 day period. No change. But see Question 428. 10/19/07
17.1.2.2
452. CDA The 15 day period should be changed to a 60 day period. See Question 451. 1/25/08
17.1.2.2
453. CDA Section 17.1.2.2: “Respecting a Developer Default under Section | No change. See Question 229. 4/4/08
17.1.2.2 17.1.1.1 (other than Section 17.1.1.1(b).and (d)), 17.1.1.7
17.1.2.3 17.1.1.9 or 17.1.10, a period of 15 days after TxDOT delivers to
Developer written notice of the Developer Default . . .”
Section 17.1.2.3: “Respecting a Developer Default under Section
17.1.1.1(b), 17.1.1.1(d), 17.1.1.2, 17.1.1.5, 17.1.1.6 or
17.1.1.13(b), a period of 30 days after TxDOT delivers to
Developer written notice of the Developer Default;”
TxDOT'’s response in the last Q&A matrix (Question 405 now)
indicated that it would allow a 30 day cure period for clause (d) of
Section 17.1.1.1, but Addendum #3 did not show it.
454, CDA Section 17.1.2.2: “Respecting a Developer Default under Section | See Question 453. 5/9/08
17.1.2.2 17.1.1.1 (other than Section 17.1.1.1(b) and (d)), 17.1.1.7,
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17.1.2.3

17.1.1.9 or 17.1.10, a period of 15 days after TxDOT delivers to
Developer written notice of the Developer Default.”

Section 17.1.2.3: “Respecting a Developer Default under Section
17.1.1.1(b), 17.1.1.1(d), 17.1.1.2,17.1.1.5,17.1.1.6 or
17.1.1.13(b), a period of 30 days after TxDOT delivers to
Developer written notice of the Developer Default;”

TxDOT had previously responded that it would provide a 30 day
cure period for Section 17.1.1.1(d) regarding failure to begin
O&M Work for each section by the applicable Operating
Commencement Date. In the last Q&A Matrix, however, TxDOT
indicated that it would not provide the extra cure period. We
believe that such a cure period is hecessary.

455.

CDA
17.1.3.1

Please delete “, together with interest thereon, at a floating rate
equal to the LIBOR in effect from time to time plus 200 basis
points, from the date of collection until the date disgorged”.

No change. It is not appropriate for Developer to earn interest on
disgorged amounts.

1/25/08

456.

CDA
17.1.41

Please add the text “NTTA and” before the text “the NTTA
Tolling Services Agreement” in the heading of such Section.

No change.

1/25/08

457.

CDA
17.1.4.2

Please explicitly provide that an NTTA Default can never lead to
the assessment of Noncompliance Points and/or liquidated
damages under the CDA.

Addendum #6 is expected to change “(including any Persistent
Developer Default resulting from the assessment of
Noncompliance Points)” to “or result in the assessment of
Noncompliance Points.”

4/4/08

458.

CDA
17.1.4.2

Please delete “other than a breach that results in Noncompliance
Points” in the first sentence.

Further, please add the text “(including any Persistent Developer
Default resulting from the assessment of Non-Compliance
Points)” after the text “constitute a Developer Default”.

Please add the following new sentence at the end of such
section “Developer, other than in respect of the payment of
liquidated damages as a result of the assessment of Non-
Compliance Points on account of a NTTA default, shall not be
responsible for such NTTA default hereunder.” (Subject to the
TSA providing that NTTA will reimburse Developer for such
liquidated damages obligation.)

See Question 457.

1/25/08

459.

CDA
17.1.4.2

“In no event shall # a breach by NTTA under the NTTA Tolling
Services Agreement alse-constitutes-a-breach-by-Developer

Agreementshallnotbe-deemed-to constitute a Developer

Default (including any Persistent Developer Default resulting
from the assessment of Noncompliance Points) so long as
Developer diligently pursues cure under the NTTA Tolling
Services Agreement;_provi however, Noncompliance Poin
may be assessed against Developer during such breach and

See Question 457. The intent of the last sentence of
Section 17.1.4.2 is to clarify that an NTTA breach does not excuse
all (unrelated) Developer performance under the CDA.

4/4/08
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TxDOT’s only remedy in the event of an NTTA default should be
assessment of Noncompliance Points and the liquidated
damages related thereto. We believe that this was the intent of
the language, but that the proposed language is more accurate.

460.

CDA
17.1

4.2

“If a breach by NTTA under the NTTA Tolling Services

Agreement or a breach by TxDOT under the TXDOT Tolling
Service Agreement also constitutes a breach by Developer

under this Agreement, then such breach by Developer under this
Agreement shall not be deemed to constitute a Developer
Default {including-any-PersistentDeveloper Defaultresulting
from or result in the assessment of Noncompliance Points} so
long as Developer diligently pursues cure under the NTTA
Tolling Services Agreement. For the avoidance of doubt, any
breach by NTTA under the NTTA Tolling Services Agreement
shall not excuse any unrelatedether breach by Developer under
this Agreement.”

TxDOT indicated in the last Q&A that the next draft of the CDA
will clarify that a breach by NTTA under the TSA will not
constitute a breach by Developer under the CDA and not result
in the assessment of Noncompliance Points. Please confirm that
this is correct.

Moreover, if a breach occurs by TxDOT under the TxDOT Tolling
Services Agreement when TxDOT steps in, this should also
excuse Developer from its obligations under the CDA.

Also, it is our understanding that the last sentence was intended
to clarify that an NTTA breach does not excuse a Developer’s
unrelated breach. We believe the proposed language makes
this clearer.

Addendum #6 is expected to make the intent of the requested
changes, except the last change. The use of “other” in the second
sentence is intended to address breaches not covered by the first
sentence.

5/9/08

461.

CDA

17.2.

1

The CDA is unclear as to when a Warning Notice can be issued,
either to Developer or to the lender.

TxDOT may issue a Warning Notice for a material Developer
Default as specifically identified under Section 17.2.1. Note that
any notice of a Developer Default may, if it concerns a matter
under Section 17.2.1, also be issued as a Warning Notice. Also
note that delay in issuing a Warning Notice extends Developer and
Lender cure periods before TxDOT could exercise certain

10/19/07
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remedies tied to a Warning Notice (including termination). See
Sections 17.2.2.2 and 20.4.
462. CDA “If TxDOT issues a Warning Notice under Section 17.2.1 forany | No change. A Warning Notice is only intended to be required for 4/4/08
17.2.2.2 Developer Default after it issues a notice of such Developer specified remedies.
Default, then the cure period available to Developer, if any, for
such Developer Default before TxDOT may seek to appoint a
receiver for Developer, remove Developer, of terminate this
Agreement and the Lease or exercise any other remedy (other
N I Poi - - E
liguidated damages in accordance with Section 17.4) on account
of such Developer Default shall be extended by the time period
between the date the notice of such Developer Default was
issued and the date the Warning Notice is issued. No later
issuance of a Warning Notice shall extend the time when TxDOT
may exercise any other remedy respecting such Developer
Default.”
TxDOT should not be able to exercise any remedies (including
drawing the performance security) until expiration of the
Developer and Lenders’ cure periods.
463. CDA Please delete the text “as determined by TxDOT” before the text | No change. Note that TxDOT is required to act reasonably. 10/19/07
17.3.2 “acting reasonably” in the second to last line. The Default is
determined objectively and the same should apply to the cure.
464. CDA Please delete the text “as determined by TxDOT” before the text | See Question 463. 1/25/08
17.3.2 “acting reasonably” in the second to last line. The Default is
determined objectively and the same should apply to the cure.
465. CDA Please insert the text “(to the extent undertaken by TxDOT) after | No change. The requested language is already included in the first | 10/19/07
17.3.3.2 the text “in connection with such work” in the fourth line. two lines.
466. CDA Please insert the text “or at the time of” after the words “delivered | No change. The existing language is required to provide clarity. 10/19/07
17.3.3.4 prior to” in the second line.
467. CDA Please insert the text “or at the time of” after the words “delivered | See Question 466. 1/25/08
17.3.3.4 prior to” in the second line.
468. CDA Please add the following sentence at the end of such Section: Addendum #3 is expected to make the requested change with the 10/19/07
17.3.3.5 “The foregoing shall not, however, protect TxDOT from addition of “(c) such injury or property damage was caused by
Developer’s lawful claims to indemnity or contribution for third TxDOT's negligence, recklessness or intentional misconduct” (and
party bodily injury or property damage arising out of any such to make the same change to Section 17.3.2).
TxDOT action, if and to the extent (a) TxDOT was mistaken in
believing such a Developer Default occurred and (b) the third
party liability is not insured and not required to be insured under
this Agreement”.
469. CDA Please add the following sentence at the end of such Section: See Question 468. 1/25/08
17.3.3.5 “The foregoing shall not, however, protect TxDOT from

Developer’s lawful claims to indemnity or contribution for third
party bodily injury or property damage arising out of any such
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TxDOT action, if and to the extent (a) TxDOT was mistaken in
believing such a Developer Default occurred and (b) the third
party liability is not insured and not required to be insured under
this Agreement”.

470.

CDA
17.3.4.1

In clause (b), please insert the text “, in each case with respect to
the Developer Default or such other breaches or failures,” at the
end of such clause.

In clause (f), please insert the text “, in each case with respect to
the Developer Default or such other breaches or failures,” after
the text “subcontractors and suppliers” in the third line of such
clause.

The requested language is already included in Section 17.3.4.1.

10/19/07

471.

CDA
17.3.4.1

In clause (b), please insert the text “, in each case with respect to
the Developer Default or such other breaches or failures,” at the
end of such clause.

In clause (f), please insert the text “, in each case with respect to
the Developer Default or such other breaches or failures,” after
the text “subcontractors and suppliers” in the third line of such
clause.

See Question 470.

1/25/08

472.

CDA
17.3.5

“Subject to Sections 17.3.10 and 17.3.11 and the provisions on
liqguidated damages set forth in Section 17.4, TxDOT shall be
entitled to recover any and all damages available at Law (subject
to the duty at Law to mitigate damages) on account of the
occurrence of a Developer Default, including (a) loss of any
compensation due TxDOT under this Agreement proximately
caused by the Developer Default_(but excluding any

n ntial dam | rofits or ment of any |
Reven hare Amount), (b) actual and-projected costs to
remedy any defective part of the Work, (c) actual and-projected
costs to rectify any breach or failure to perform by Developer
and/or to bring the condition of the Project to the standard it
would have been in if Developer had complied with its
obligations to carry out and complete the Work in accordance
with the CDA Documents, (d) actual and-prejected costs to
TxDOT to terminate, take over the Project, re-procure and
replace Developer, (e) actual and-projected delay costs and (f)
actual and-projected increases in costs to TxDOT to complete
the Project if not completed, together with interest thereon from
and after the date any amount becomes due to TxDOT until paid
at a floating rate equal to the LIBOR in effect from time to time
plus 200 basis points or other rate specified therefor in this
Agreement. . ..”

Developer should not be responsible for projected costs, only

No change. The provision is subject to Section 17.3.11. See
Question 357.

1/25/08
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actual costs.
473. CDA Please insert the text “(but excluding any consequential See Question 474. 10/19/07
17.3.5.1 damages or payment of any lost Revenue Share Amount)” after
the text “caused by the Developer Default” in the fifth line.
474. CDA Please insert the text “(but excluding any consequential No change is necessary. Please note that the provision is already | 1/25/08
17.3.5.1 damages or payment of any lost Revenue Payment Amount)” subject to Section 17.3.11.
after the text “caused by the Developer Default” in the fifth line. Addendum #3 is expected to add after “including” the words *, to
Please delete clauses (a) through (f). TxDOT should have all the extent available at Law,”. The purpose of the list is to make
rights under applicable Laws. To the extent such Laws provide evident what the intent and expectations of the parties are
for the recovery of the costs envisioned in such clauses, TxXDOT | regarding the type and measure of damages TxDOT would suffer.
will receive the benefit of such remedies. However, if that is not
the case, and except as contractually provided for elsewhere in
the CDA, TxDOT should not benefit from additional
compensation.
475. CDA Please insert the text “(but excluding any consequential See Question 474. 4/4/08
17.3.5.1 damages or payment of any lost Revenue Payment Amount)”
after the text “caused by the Developer Default” in the fifth line.
The last Q&A suggested that this change would be made, but
this is not the case.
476. CDA No change. The timing for when TxDOT may exercise its remedies | 4/4/08
17.3.5.1 is set forth with respect to each default. TxDOT'’s right to
damages, including its right to interest, however, is measured from
the date that Developer is delinquent.
No damages, other than liquidated damages, should be
recoverable prior to the expiration of the Developer and Lenders’
cure periods.
477. CDA Please add the following proviso to the end of Section 17.3.5.1: TxDOT’s right to all damages is appropriately measured from the 5/9/08
17.3.5.1 “; provided however, no damages shall be recoverable unless date that Developer is delinquent. See Question 476.
rdance with ion 17.4). If dam re recoverabl
hereunder, any inter hereon shall rue from th f
occurrence of the Developer Default.”
We acknowledge that TxDOT'’s right to damages for interest
should be measured from the date that Developer is delinquent,
however, payment of damages (other than liquidated damages in
specific instances) should not occur until after the applicable
Developer and Lender cure periods have expired.
478. CDA There should be no offset rights with respect to the Public Funds | No change. Note that TxDOT’s offset right applies only to 10/19/07
17.3.5.2 Amount. liquidated Claims. It is unreasonable for TxDOT to be required to
make a payment to Developer if Developer owes TxDOT an
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undisputed amount.
479. CDA There should be no offset rights with respect to the Public Funds | See Question 478. 1/25/08
17.3.5.2 Amount.
480. CDA Please delete. The provision addresses the ability to meaningfully fund the TxDOT | 4/4/08
17.3.5.3(b) Claims Account pursuant to clause (a). Addendum #6 is expected
to revise the first two sentences as follows:
(b) TXDOT may elect, by written notice to Developer, to require
from Developer a letter of credit in any amount TxDOT designates
in its notice, up to the lesser of (i) the disputed portion of the Claim
less the amount of funds, if any, held in the TxDOT Claims Account
for such Claim_or (ii) the letter of credit cap. For purposes of this
L A) the “letter of credi " shall initiall 20 million
(B) on January 1 of every vear following the Effective Date, the
hat is fiv rs prior to the end of the Term “letter of
redi " shall le from the amount immediately prior h
date.
481. CDA Please delete this provision in its entirety. See Question 480. 4/4/08
17:3.5.3(b) The Developer should not have an obligation to post such a
letter of credit. This obligation is not reciprocal for a TxDOT
Default, and could cause a potential cash flow problem for the
Developer. This potential cash flow problem is further
aggravated by the fact that failure to post such a letter of credit
constitutes a Developer Default. TxDOT is adequately protected
because it can already deduct damages from the termination
compensation.
482. CDA Please delete this provision in its entirety. See Question 480. 5/9/08
17.3.5.3(b) The Developer should not have an obligation to post such a
letter of credit. This obligation is not reciprocal for a TxDOT
Default, and could cause a potential cash flow problem for the
Developer. This potential cash flow problem is further
aggravated by the fact that failure to post such a letter of credit
constitutes a Developer Default. TxDOT is adequately protected
because it can already deduct damages from the termination
compensation.
483. CDA “If Developer (a) complies in all material respects with the Addendum #1 is expected to make the requested change. 10/19/07
17.3.6.2 schedule and specific elements of, and actions required under,
the approved remedial plan, (b) as a result thereof achieves the
requirements set forth in Sections 17.3.6.1(a) and (b), and (c) as
of the date it achieves such requirements there exist no other
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uncured Developer Defaults for which a Warning Notice was
given, then TxDOT shall reduce the number of cured
Noncompliance Points that would otherwise then be counted
toward Persistent Developer Default by 25%50%. Such
reduction shall be taken from the earliest assessed
Noncompliance Points that would otherwise then be counted
toward Persistent Developer Default.”
In the CDA, Noncompliance Points are only reduced by 25% if
the Developer adheres to the approved remedial plan, whereas
in previous CDAs, the Noncompliance Points were reduced by
50%.
484. CDA The percentage reduction of cured Non-Compliance Points See Question 483. 10/19/07
17.3.6.2 should be 50%. (This provision was accepted in SH 121).
485. CDA Please add the following text “; with the exception that proceeds | No change is needed because Section 17.3.7 addresses security 5/9/08
17.3.7 from a draw of the Payment and Performance Bonds shall solely | for performance of Developer’s obligations, whereas Section 16.2
be used to pay unpaid amounts due relating to Construction calls for bonds as security for performance of the Design-Build
Work performed pursuant to the CDA or Design-Build Contract.” | Contractor’s or other prime Contractor’s obligations. TxDOT will
at the end of the second to last sentence. clarify, however, that the last sentence only addresses rights to
draw upon security for reasons other than a Developer Default.
486. CDA Please insert the text “(but solely for the duration of such The requested text is addressed in the last paragraph of the 10/19/07
17.3.8.1 uncured Developer Default)” after the text “by written order to Section.
Developer” in the fifth line.
487. CDA Please insert the text “(but solely for the duration of such See Question 486. 1/25/08
17.3.8.1 uncured Developer Default)” after the text “by written order to
Developer” in the fifth line.
488. CDA Please add the text or Compensation Events” after the text Addendum #1 is expected to make the requested change. 10/19/07
17.3.8.4 “except potential Relief Events” in line 4.
489. CDA TxDOT’s obligation to pay the termination value in the case of an | No change. Damages are a standard remedy with respect to a 10/19/07
17.3.9,19.5.4 event of termination should not be subject to deduction by virtue | default.
19.8.2 of damages incurred by TxDOT.
490. CDA In clause (f), please insert the text “(but excluding any payment Addendum #1 is expected to make the requested changes. 10/19/07
17.3.11.2 on account of future Revenue Share Amounts)” at the end of
such clause.
Please delete clause (g) in its entirety.
491. CDA Delete this provision in its entirety. Developer should not be See Question 490. 10/19/07
17.3.11.2(g) responsible for consequential damages relating to a loss in the
Revenue Share Amount attributable to a Developer Default.
492. CDA Please amend Section 17.3.11.2(g) as follows: No change. The clauses are meant to include express provisions 4/4/08
17.3.11.2(g) B . . of the CDA Documents that address the period prior to and after
17.6.4.2(€) Amounts Developer may owe or be obligated to reimburse to termination.
TxDOT under the express provisions of the CDA Documents,
including TxDOT’s Recoverable Costs in respect of any period
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Please amend Section 17.6.4.2(e) as follows:

“Any other specified amounts TxDOT may owe or be obligated to
reimburse to Developer under the express provisions of the CDA
Documents in r f an ri rior rminati

Please add the requested language to make clear that such the
exception to the limitation on consequential damages only
covers amounts that are already payable, not damages resulting
because of the termination. This change should be made in both
Section 17.3.2(g) and 17.6.4.2(e) in order to make the limitation
reciprocal.

493.

CDA
17.3.11.2(q)
17.6.4.2(e)

Please amend Section 17.3.11.2(q) as follows:

“Amounts Developer may owe or be obligated to reimburse to
TxDOT under the express provisions of the CDA Documents,

including TxDOT’s Recoverable Costs in respect of any period

Please amend Section 17.6.4.2(e) as follows:

“Any other specified amounts TxDOT may owe or be obligated to
reimburse to Developer under the express provisions of the CDA
Documents in r f an ri rior rmin

Please add the requested language to make clear that such
exception to the limitation on consequential damages only
covers amounts that are already payable, not damages resulting
because of the termination. This change should be made in both
Section 17.3.2(g) and 17.6.4.2(e) in order to make the limitation
reciprocal. We understand that the clauses are meant to include
express provisions of the CDA Documents, however these
express provisions include the open-ended remedy for damages,
making the language becomes circular.

See Question 492.

5/9/08

494.

CDA
17.4.11

Please delete the second sentence as unreasonable.

No change. Liquidated damages should apply for failure to meet
the deadlines, even if such failure is subsequently cured.

10/19/07

495.

CDA
17.4.11

Please delete the second sentence as unreasonable.

See Question 494.

1/25/08

496.

CDA

17.4.1.2
17.4.2.3
17.4.3.2
17.4.4.3

Please amend 17.4.1.2 as follows:

“Developer and TxDOT acknowledges that such liquidated
damages are reasonable in order to compensate TxDOT for
damages it will incur as a result of late Service Commencement

for all Toll Segments or late Final Acceptance for a Toll

Addendum #6 is expected to make the requested changes.

4/4/08
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Segment. . .”
Please amend 17.4.2.3 as follows:

“Developer and TxDOT acknowledges that such liquidated
damages are reasonable in order to compensate TxDOT .. .”

Please amend 17.4.3.2 as follows:

“Developer and TxDOT acknowledges that such liquidated
damages are reasonable in order to compensate TxDOT for
damages it will incur by reason of the matters that result in Lane
Rental Charges. .. .”

Please amend 17.4.4.3 as follows:

“Developer acknowledges that the time period TxDOT has
provided to Developer to close the Initial Project Debt is ample
and reasonable, and both Developer and TxDOT acknowledge
that such liquidated damages are reasonable in order to
compensate TxDOT for damages it will incur as a result of the
lost opportunity to TxDOT represented by the CDA Documents. .

General Comment: Both parties (not just the Developer) should
acknowledge that the various liquidated damages are
reasonable in order to compensate TxDOT.

497. CDA

17.4.1.2
17.4.2.3
17.43.2
17.4.4.3

Please amend 17.4.1.2 as follows:

“Developer and TxDOT acknowledges that such liquidated
damages are reasonable in order to compensate TxDOT for
damages it will incur as a result of late Service Commencement
for all Toll Segments or late Final Acceptance for a Toll
Segment. . .”

Please amend 17.4.2.3 as follows:

“Developer and TxDOT acknowledges that such liquidated
damages are reasonable in order to compensate TxDOT .. .”

Please amend 17.4.3.2 as follows:

“Developer and TxDOT acknowledges that such liquidated
damages are reasonable in order to compensate TxDOT for
damages it will incur by reason of the matters that result in Lane
Rental Charges. . . .”

Please amend 17.4.4.3 as follows:

See Question 496.

5/9/08
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“Developer acknowledges that the time period TxDOT has
provided to Developer to close the Initial Project Debt is ample
and reasonable, and both Developer and TxDOT acknowledge
that such liquidated damages are reasonable in order to
compensate TxDOT for damages it will incur as a result of the
lost opportunity to TXxDOT represented by the CDA Documents. .

General Comment: Both parties (not just the Developer) should
acknowledge that the various liquidated damages are
reasonable in order to compensate TxDOT.

TxDOT'’s response in the Q&A Matrix indicated that this change
would be made in the subsequent draft of the CDA. Please
confirm this is correct.

498.

CDA
17.4.2
Exhibit 21

The Non-Compliance Points regime and the payment of
liquidated damages in respect of the same is overly burdensome
and may apply with greater frequency than is appropriate. The
Proposer is in the process of reviewing the same in greater detalil
and will suggest changes which would make such regime more
workable and appropriate.

Addendum #1 is expected to revise the Noncompliance Points
regime with respect to Persistent Developer Defaults.

10/19/07

499.

CDA
17.4.2
Exhibit 21

The Non-Compliance Points regime and the payment of
liquidated damages in respect of the same is overly burdensome
and may apply with greater frequency than is appropriate. The
Proposer is in the process of reviewing the same in greater detalil
and will suggest changes which would make such regime more
workable and appropriate.

See Question 498.

1/25/08

500.

CDA
17.4.4

Liquidated Damages for failure to achieve Financial Close should
be reduced by any amounts invested by the Sponsors in the
Project between Commercial Close and Financial Close.

No change. Amounts invested may have no direct relation to value
to TxDOT from those expenditures upon taking back the Project.

In any event, TxDOT’s determination of the security amount took
into account possible investment in the Project.

1/25/08

501.

CDA
17.4.41

Please revise Section so that it provides that the Developer is
only obligated in case and to the extent it is in breach of its
obligation with respect to Average Speeds as set forth in Exhibit
4 and only in the amounts as set forth in Exhibit 21.

Addendum #3 is expected to delete Section 17.4.4.
Noncompliance Points will apply instead.

1/25/08

502.

CDA
17.4.4.3

Please delete the reference to “loss of potential revenue
payment for TXDOT” — since the reference to loss of the
Revenue Share Payment in 17.3.11.2 has also been removed.

Addendum #3 is expected to make the requested change.

1/25/08

503.

CDA
17.4.4.3

Please replace the text “Developer acknowledges that the time
period TxDOT has provided to Developer to close the Initial
Project Debt is ample and reasonable, that without closing for
the Initial Project Debt there will be no practicable ability for
Developer to timely perform its obligations under the CDA
Documents” with the following text:

Addendum #3 is expected to delete “that without closing for the
Initial Project Debt there will be no practicable ability for Developer
to timely perform its obligations under the CDA Documents® and
“loss of potential revenue payment for TxDOT.*

1/25/08
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“The Parties acknowledge and agree that the time period TxDOT
has provided to Developer to close the Initial Project Debt is
ample and reasonable and because of the unique nature of the
Project, it is difficult or impossible to determine with precision the
amount of damages that would or might be incurred by TxDOT if
financial closing is not achieved by the Project Financing
Deadline (except as otherwise provided herein)”. The statement
that “ without closing for the Initial Project Debt there will be no
practicable ability for Developer to timely perform its obligations
under the CDA Documents” is incorrect as these obligations
could be funded with equity.

Further, please delete the text “loss of potential revenue
payment for TXDOT” after the text “a portion of the Concession
Payment” in the 6th to last line.

504.

CDA
17.4.51

1. Please replace the text “fails” before the text “to achieve the
minimum” with “breaches its obligations under Exhibit 4”.

2. Further, please add the text “, unless excused pursuant to
Section 4.1.4.5” after the text “financing obligations under
Section 4.1.4” in the 5th line.

3. Finally, please clarify when payments due to noncompliance
points kick in. (This question is related to the question relating to
Non-Compliance points below.)

1. Addendum #3 is expected to delete this text. See Question
480.

2. No change necessary. The reference to Section 4.1.4 already
includes the exceptions contained in Section 4.1.4.5.

3. Please see Sections 17.4.7.1 and 18.3.

1/25/08

505.

CDA
17.4.6.1

Coordinating payment of liquidated damages will likely take more
than 20 days.

Addendum #1 is expected to lengthen the payment period to 30
days.

10/19/07

506.

CDA
17.4.6.1

Please replace the 20-day period for payment with a 30-day
period for payment. (This provision was accepted in SH 121).

See Question 505.

10/19/07

507.

CDA
17.5.1.4

“An event of default by TxDOT occurs under the Lease or the
TIxDOT Tolling Services Agreement; or”

If TXDOT has stepped in because of an NTTA default under the
TSA, but then defaults itself, this must become a cross-default
under the CDA. This is extremely important in light of SB792
and the fact that TxDOT will not be posting a letter of credit.
Developer should not bear the risk that both NTTA and TxDOT
default in their obligations under their respective TSAs. Instead,
a default by TxDOT under the TxDOT TSA should constitute a
TxDOT default under the CDA for which Developer may
terminate the CDA and collect the applicable termination
compensation.

No change. See Question 260.

4/4/08

508.

CDA
17.5.1.4

“An event of default by TxDOT occurs under the Lease or the
IxDOT Tolling Services Agreement; or”

If TXDOT has stepped in because of an NTTA default under the
TSA, but then defaults itself, this must become a cross-default
under the CDA. This is extremely important in light of SB792

See Question 507.

5/9/08
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and the fact that TxDOT will not be posting a letter of credit.
Developer should not bear the risk that both NTTA and TxDOT
default in their obligations under their respective TSAs. Instead,
a default by TxDOT under the TxDOT TSA should constitute a
TxDOT default under the CDA for which Developer may
terminate the CDA and collect the applicable termination
compensation.
509. CDA TxDOT appropriation of Developer shares should be a TxDOT The definition of Developer’s Interest includes Developer’s shares. | 10/19/07
17.5.1.6 Default.
Please note that this section is subject to further review.
510. CDA TxDOT appropriation of Developer shares should be a TxDOT Addendum #3 is expected to make it a TxDOT Default if TxDOT 1/25/08
17.5.1.6 Default. TxDOT has indicated that the definition of “Developer's | were to appropriate beneficial interests in Developer.
Exhibit 1 Interest” is meant to include Developer’s shares, we request that
the definition explicitly include Developer’s shares.
511. CDA This provision should cover appropriations by other Appropriations by other governmental entities is not proper since 10/19/07
17.5.1.6 governmental entities as well. TxDOT has no control of any such actions.
512. CDA This provision should cover appropriations by other See Question 511. 1/25/08
17.5.1.6 governmental entities as well.
513. CDA “TxDOT _or any other Governmental Entity confiscates or No change. 4/4/08
17.5.1.6 appropriates all or any other material part of the Developer’s
Interest or of the beneficial interests in Developer, excluding a
Termination for Convenience or any other exercise of a right of
termination set forth in this Agreement.”
It is important to our potential financiers that confiscation or
appropriation by Governmental Entities other than TxDOT should
constitute a TxDOT Default or, at a minimum, a Force Majeure
Event.
514. | CDA TxDOT'’s cure periods are very long. TxDOT has determined that TxDOT’s cure periods are appropriate. | 10/19/07
17.5.2.2
515. CDA Please make it clear that the payment of a Compensation See Question 348. 10/19/07
17.6.2.1 Amount in this circumstance shall be a lump sum payment, and
not a periodic payment.
516. CDA Please make it clear that the payment of a Compensation See Question 348. 1/25/08
17.6.2.1 Amount in this circumstance shall be a lump sum payment, and
not a periodic payment.
517. CDA Please insert the text “(including any amounts for which no The requested language is already contemplated in the definition of | 10/19/07
17.6.3 dispute exists)” after the text “Dispute Resolution Procedures or | Claim and therefore is not needed.
otherwise” in the second line
518. CDA Please insert the text “(including any amounts for which no See Question 517. 1/25/08
17.6.3 dispute exists)” after the text “Dispute Resolution Procedures or
otherwise” in the second line
519. CDA Please replace the word “such” in the fourth line with the text “the | No change. 10/19/07
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17.6.4.3

relevant”.

520.

CDA
17.6.4.3

Please replace the word “such” in the fourth line with the text “the
relevant”.

See Question 519.

1/25/08

521.

CDA
17.6.4.4

Please insert the text “or to specifically enjoin TxDOT from
violating its obligations pursuant to this Agreement” at the end of
clause (b).

No change. Developer’s remedy for TxXDOT’s breach is damages.
See Question 548.

10/19/07

522.

CDA
17.6.4.4

Please insert the text “or to specifically enjoin TxDOT from
violating its obligations pursuant to this Agreement” at the end of
clause (b).

See Question 521.

1/25/08

523.

CDA
17.6.4.4

The Developer should be afforded with equitable relief following
a TxDOT breach of its obligations.

See Question 521.

4/4/08

524.

CDA
17.6.4.4

“Developer shall have no right to seek, and irrevocably waives
and relinquishes any right to, non-monetary relief against
TxDOT, except (a) for any sustainable action in mandamus, (b)
for any sustainable action to stop, restrain or enjoin use,
reproduction, duplication, modification, adaptation or disclosure
of Proprietary Intellectual Property in violation of the licenses
granted under Section 22.4, or to specifically enforce TxDOT’s
duty of confidentiality under Section 22.4.6, (c) for declaratory
relief pursuant to the Dispute Resolution Procedures declaring
the rights and obligations of the Parties under the CDA
Documents, ef (d) declaratory relief pursuant to the Dispute
Resolution Procedures declaring specific terms and conditions
that shall bind the Parties, but only where this Agreement
expressly calls for such a method of resolving a Dispute, or (e)
for ifi rforman f TXDOT’ ligations under ion

Developer must be able to enforce TxDOT'’s obligations to step-
in following an NTTA default under the TSA.

See Question 521.

4/4/08

525.

CDA
17.7

Please change the title from “Partnering” to “Mutua

Q; ; ; : :@I.; 1!!

While we understand “partnering” and “public-private
partnership” are both generally recognized terms that TxDOT
has used in the past, we ask that TxDOT strongly consider the
use of the phrase “mutual cooperation” as a substitute
throughout this Section as it has been used in similar
transactions and will help ameliorate any tax issues that arise
from the use of the term “partnership”.

No change. Partnering is a commonly understood term.

4/4/08

526.

CDA
17.7.1

“Compliance with the provisions of this Section 17.7 or the terms
of any partrering charter of mutual cooperation is not required as
a condition precedent to any Party's right to initiate a claim or
seek resolution of any Issue under the relevant procedures

See Question 525.

4/4/08
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specified in Section 17.8.”

527.

CDA
17.7.2

“TxDOT and Developer have developed and intend to continue
fostering a cohesive relationship to carry out their respective
responsibilities under this Agreement through a voluntary, non-
binding “partrering” process of mutual cooperation drawing upon
the strengths of each organization to identify and achieve
reciprocal goals.”

See Question 525.

4/4/08

528.

CDA
17.7.3

“The objectives of the partreringthis process are (a) to identify
potential problem areas, issues and differences of opinion early,
(b) to develop and implement procedures for resolving them in
order to prevent them from becoming Claims and Disputes, (c) to
achieve effective and efficient performance and completion of
the Work in accordance with the CDA Documents, and (d) to
create mutual trust and respect for each Party's respective roles
and interests in the Project while recognizing the respective risks
inherent in those roles.”

See Question 525.

4/4/08

529.

CDA
17.7.4

“In continuance of their existing partrering process of mutual
cooperation, within 90 days after the Effective Date TxDOT and
Developer shall attend a team building workshop and through
such workshop negotiate and sign a mutually acceptable non-
binding partnering charter of mutual cooperation to govern the

process of parthrering-for managing the Project. The charter
shall include non-binding rules and guidelines for engaging in

free and open communications, discussions and partrering
meetings between them, in order to further the goals of the
parthering process of mutual cooperation. The charter shall call
for the formation and meetings of a partrering panel of mutual
cooperation, identify the Key Personnel of Developer and key
representatives of TxXDOT who shall serve on the partrering
panel_of mutual cooperation, and set the location for meetings.
The charter also shall include non-binding rules and guidelines
on whether and under what circumstances to select and use the
services of a facilitator, where and when to conduct partrering
panel of mutual cooperation meetings, who should attend such
meetings, and, subject to Section 17.8.9, exchange of
statements, materials and communications during partrefing
panel of mutual cooperation meetings. In any event, the
partnering charter of mutual cooperation shall recognize and be

consistent with the obligations of TxDOT and Developer
contained in this Agreement with respect to communications,
cooperation, coordination and procedures for resolving Claims
and Disputes.”

See Question 525.

4/4/08

530.

CDA

“Under the non-binding procedures, rules and guidelines of the

See Question 525.

4/4/08
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17.7.5

partnering charter_of mutual cooperation, the Parties will address
at partrering meetings of mutual cooperation specific interface
issues, oversight interface issues, division of responsibilities,
communication channels, application of alternative resolution
principles and other matters.”

531.

CDA
17.7.6

“If Developer and TxDOT succeed in resolving a Claim or
Dispute through the parnering procedures_of mutual
cooperation, they shall memorialize the resolution in writing,
including execution of Change Orders as appropriate, and
promptly perform their respective obligations in accordance
therewith.”

See Question 525.

4/4/08

532.

CDA
17.8.1.1

Please state expressly that the Dispute Resolution Procedures of
Article 17.8 are intended to be exclusive where they apply. This
is implied in Subsection (b) but should be expressly stated,
especially as Section 17.8.10 (“Venue and Jurisdiction”) is broad
and creates confusion in the absence of such express language.

Addendum #3 is expected to clarify this.

10/19/07

533.

CDA
17.8.1.1

Please state expressly that the Dispute Resolution Procedures of
Article 17.8 are intended to be exclusive where they apply. This
is implied in Subsection (b) but should be expressly stated,
especially as Section 17.8.10 (“Venue and Jurisdiction”) is broad
and creates confusion in the absence of such express language.

See Question 532.

1/25/08

534.

CDA
17.8.1.1(a)

“If partnering fails to resolve an issue and Developer elects to
pursue a formal Claim or Dispute with TxDOT, the Claim or
Dispute shall be resolved pursuant to Texas Transportation
Code Section 201.112, the TxDOT contract claims rules (43
Texas Administrative Code Part 1) and the Dispute Resolution
Procedures established thereunder, as the same may be
amended from time to time, provided that these amendment(s)
f . = g
This clauses leaves open the option of amending these
procedures from time to time, and no provision is made
regarding the consequences these amendment(s) may have
over an open procedure, creating quite some insecurity to the
parties and issue(s) involved in the open procedure.

It may not be possible to protect pending disputes from such
amendments. E.g. If the amendment were to abolish ALJ position,
or change the role or authority of the Executive Director of TxDOT,
it would inevitably affect pending disputes.

10/19/07

535.

CDA
17.8.1.1(b)

“Dispute Resolution Procedures” is defined in Exhibit 1 to the
CDA as “the procedures for resolving Disputes set forth in
Section 17.8 of the Agreement.” This definition includes the
“Informal Resolution Procedures” of Section 17.8.3. However, in
Section 17.8.1.1(b), the “Informal Resolution Procedures” are
listed as separate from the Dispute Resolution Procedures. This
is inconsistent and this is an inconsistency throughout Section
17.8. For instance, in Section 17.8.1.5, it appears that the term
“Dispute Resolution Procedures” is intended to include the

17.8.1.1(b). The Informal Dispute Resolution Procedures are part
of the Dispute Resolution Procedures. Addendum #3 is expected
to clarify this.

Addendum #3 is expected to clarify Sections 17.8.1.5 and 17.8.3.4.

The intent is that disputes listed in Sections 17.8.1.1(b)(i), (ii) and
(iii) are not subject to the Informal Resolution Procedures, but that
matters under Sections 17.8.1.5(c), (d), (i) and (j) could be
submitted to the Informal Resolution Procedures at the option of

10/19/07
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“Informal Resolution Procedures.” However, in the first sentence
of Section 17.8.2, the term Dispute Resolution Procedures
appears not to include the Informal Resolution Procedures.

Section 17.8.1.1(b) as currently drafted gives the impression that
the intent is that the disputes listed in Section 17.8.1.1(b)(i), (ii)
and (iii) are not subject to either the Informal Resolution
Procedures or the Dispute Resolution Procedures (as those
terms are used therein). However, Section 17.8.3.4(b)(ii) instead
gives the impression that the intent is, at least with respect to
disputes that can go to Travis County, Texas district court, that
these disputes are subject to the Informal Resolution Procedures
(though not to the other Dispute Resolution Procedures). Please
clarify this.

Section 17.8.1.1(b)(i) refers to Section 17.8.1.2(b): Why is this
right provided only for TxDOT and not for the Developer? In
addition, these provisions appear to give TxDOT the possibility to
go to Texas court whenever it wants simply by phrasing some
equitable type of relief sought. (See also Section 17.8.1.5(c).)

the claiming party.

17.8.1.1(b)(i). No change. Developer’s relief is appropriate and
consistent with policy and law.

536.

CDA
17.8.1.1(b)

“Dispute Resolution Procedures” is defined in Exhibit 1 to the
CDA as “the procedures for resolving Disputes set forth in
Section 17.8 of the Agreement.” This definition includes the
“Informal Resolution Procedures” of Section 17.8.3. However, in
Section 17.8.1.1(b), the “Informal Resolution Procedures” are
listed as separate from the Dispute Resolution Procedures. This
is inconsistent and this is an inconsistency throughout Section
17.8. For instance, in Section 17.8.1.5, it appears that the term
“Dispute Resolution Procedures” is intended to include the
“Informal Resolution Procedures.” However, in the first sentence
of Section 17.8.2, the term Dispute Resolution Procedures
appears not to include the Informal Resolution Procedures.

Section 17.8.1.1(b) as currently drafted gives the impression that
the intent is that the disputes listed in Section 17.8.1.1(b)(i), (ii)
and (iii) are not subject to either the Informal Resolution
Procedures or the Dispute Resolution Procedures (as those
terms are used therein). However, Section 17.8.3.4(b)(ii) instead
gives the impression that the intent is, at least with respect to
disputes that can go to Travis County, Texas district court, that
these disputes are subject to the Informal Resolution Procedures
(though not to the other Dispute Resolution Procedures). Please
clarify this.

Section 17.8.1.1(b)(i) refers to Section 17.8.1.2(b): Why is this

See Question 535.

1/25/08

353134_2.DOC

104

September 24, 2008



IH 635 MANAGED LANES PROJECT
DRAFT QUESTIONS AND ANSWERS MATRIX — COMPREHENSIVE DEVELOPMENT AGREEMENT

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
right provided only for TxDOT and not for the Developer? In
addition, these provisions appear to give TxDOT the possibility to
go to Texas court whenever it wants simply by phrasing some
equitable type of relief sought. (See also Section 17.8.1.5(c).)
537. CDA Please clarify why the reference to mandamus relief from the Addendum #3 is expected to add “or that curtails Developer's right | 1/25/08
17.8.1.2 Supreme Court of Texas pursuant to Section 22.002 of the to mandamus relief from the Supreme Court of Texas pursuant to
Government Code was deleted from the Section. Section 22.002 of the Government Code.”
538. CDA It should be clarified whether only the Disputes Board procedure | See Question 535. 10/19/07
17.8.1.4(a) of Section 17.8.4 is to be replaced by arbitration. At the very
least, “all or part of” should be added between “as a substitute
for” and “the Dispute Resolution Procedures.” Again, it is unclear
what is meant by the term “Dispute Resolution Procedures here.
Would it include also the Informal Resolution Procedures”? The
procedures set forth in Sections 17.8.5 and 17.8.6?
539. CDA It should be clarified whether only the Disputes Board procedure | See Question 535. 1/25/08
17.8.1.4(a) of Section 17.8.4 is to be replaced by arbitration. At the very
least, “all or part of” should be added between “as a substitute
for” and “the Dispute Resolution Procedures.” Again, it is unclear
what is meant by the term “Dispute Resolution Procedures here.
Would it include also the Informal Resolution Procedures”? The
540. | CDA lispu arising t No change. The requested change is not necessary. 10/19/07
17.8.1.5 the Project under the IESA.”
Disputes arising between Developer and |E are not listed as
excluded from the DRP and the ITP expressly establishes that
these disputes are subject to Arbitration (Exhibit 9 ITP clause
7.23).
541. CDA In the first sentence, “or by a district court in Travis County, Addendum #3 is expected to clarify this Section. 10/19/07
17.8.2 Texas” is overly broad and could be interpreted to mean that the
district court in Travis County, Texas is at all times an alternative
to the Dispute Resolution Procedures. This should be clarified.
542. CDA In the first sentence, “or by a district court in Travis County, See Question 541. 1/25/08
17.8.2 Texas” is overly broad and could be interpreted to mean that the
district court in Travis County, Texas is at all times an alternative
to the Dispute Resolution Procedures. This should be clarified.
543. CDA Please add a new clause (d) as follows: “(d) If the Dispute is not | Addendum #3 is expected to clarify that Section 17.8.3.3 will apply | 10/19/07
17.8.3.1 resolved in accordance with the preceding paragraph, the if the dispute is not resolved pursuant to Section 17.8.3.1(c).
following provisions will apply.”
544. CDA Please add a new clause (d) as follows: “(d) If the Dispute is not | See Question 543. 1/25/08
17.8.3.1 resolved in accordance with the preceding paragraph, the
following provisions will apply.”
545. CDA Please insert the word “have” between the words “shall” and “no” | Addendum #1 is expected to make the requested change. 10/19/07
in the first line.
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546. CDA Please explain the meaning of this provision in view of the fact Addendum #3 is expected to delete Section 17.8.3.2. In addition, 10/19/07
17.8.3.2 that Section 17.8.3.4(a) provides for a mere option in any event. | Section 17.8.3.3 is expected to be revised to allow five Business
Days Fast-Track Disputes.
547. CDA Please explain the meaning of this provision in view of the fact See Question 545. 1/25/08
17.8.3.2 that Section 17.8.3.4(a) provides for a mere option in any event.
548. CDA Please explain the purpose and meaning of this provision. Is the | Addendum #3 is expected to change the reference to 10/19/07
17.8.3.3(b)(ii) reference intended to be to Section 17.8.1.2? Are these types of | Section 17.8.1.2 and to clarify these procedures.
disputes subject to the previous Informal Resolution
Procedures?
549. CDA Please explain the purpose and meaning of this provision. Is the | See Question 548. 1/25/08
17.8.3.3(b)(ii) reference intended to be to Section 17.8.1.27 Are these types of
disputes subject to the previous Informal Resolution
Procedures?
550. CDA This provision should be part of Section 17.8.4 (“Disputes Board; | Addendum #3 is expected to clarify that the provision applies to 10/19/07
17.8.8 Finality of Disputes Board Decision”) as it relates entirely to what | any proceedings, not just those before the Disputes Board.
use can be made of Independent Engineer Evidence in Disputes
Board procedures.
551. CDA This provision should be part of Section 17.8.4 (“Disputes Board; | See Question 550. 1/25/08
17.8.8 Finality of Disputes Board Decision”) as it relates entirely to what
use can be made of Independent Engineer Evidence in Disputes
Board procedures.
552. | CDA This provision, as drafted, gives the impression that the Addendum #3 is expected to revise Section 5.6 of the Disputes 10/19/07
17.8.9.1 described material is not subject to disclosure in a subsequent Board Agreement to be consistent with Section 17.8.9.1 of the
Disputes Board procedure under Section 17.8.4. However, this CDA.
is contradicted by Section 5.6 of the Disputes Board Agreement
in Exhibit 22 to the CDA. Please clarify.
558. CDA This provision, as drafted, gives the impression that the See Question 552. 1/25/08
17.8.9.1 described material is not subject to disclosure in a subsequent
Disputes Board procedure under Section 17.8.4. However, this
is contradicted by Section 5.6 of the Disputes Board Agreement
in Exhibit 22 to the CDA. Please clarify.
554. CDA This provision is phrased too broadly and gives the impression No change is necessary. The provision states that it applies to any | 10/19/07
17.8.10 that the parties can go to Travis county court for any Dispute. action or proceeding “that is permitted to be brought by a Party in
Please clarify. court.” Article 17 is very specific about the procedures that must
be used before either Party may go to court.
555. CDA This provision is phrased too broadly and gives the impression See Question 554. 1/25/08
17.8.10 that the parties can go to Travis county court for any Dispute.
Please clarify.
556. CDA It should be clear throughout the provision that the work is to Addendum #3 is expected to clarify this. See Question 535. 10/19/07
17.8.11 continue also during the Informal Resolution Procedures
(whether by stating so expressly or whether because it is clear
that the Informal Resolution Procedures are part of Dispute
Resolution Procedures as that term is defined in Exhibit 1 to the
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i. Please confirm that we may not be assessed Noncompliance
Points related to breaches of failures caused by either Relief
Events, Compensation Events, Emergencies or any other event
beyond the Developer’s control.

ii. We do not believe that liquidated damages should be
assessed for Noncompliance Points unless, after expiration of a
cure period, it remains uncured. lt is typical to expect Cure
Periods to be available to the Developer prior to the assessment
of economic penalties.

iii. The number of Uncured Noncompliance Points that trigger
liquidated damages (50 prior to Service Commencement and 35
thereafter) is too low, especially considering the fact that there
are single breaches that may trigger up to 13 Noncompliance
Points.

iv. Category C breaches have no cure period. Can we therefore
assume they do not count for the purposes of calculating

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
CDA, see previous comment).
557. CDA It should be clear throughout the provision that the work is to See Question 556. 1/25/08
17.8.11 continue also during the Informal Resolution Procedures
(whether by stating so expressly or whether because it is clear
that the Informal Resolution Procedures are part of Dispute
Resolution Procedures as that term is defined in Exhibit 1 to the
CDA, see previous comment).
558. CDA In the first sentence, please add the text “(including Informal Addendum #6 is expected to make the requested change. 4/4/08
17.8.11 Resolution Procedures)” after the text “Dispute Resolution
Procedures” — the most recent Q&A indicated that Addendum 3
would clarify this which is not the case.
559. CDA This provision should allow some mechanism by which the Section 18.4 provides a dispute resolution mechanism. TxDOT 10/19/07
18.2.1.3 Developer can appeal an assessment of Noncompliance Points. | may assess Noncompliance Points if the Independent Engineer
This provisions should also allow Developer the right to explain recommends against such points, although under Section 18.4.7,
why Noncompliance Points should not be assessed. the opinion of the Independent Engineer will receive substantial
Also, it is unclear as to whether TxXDOT may assess weight in resolving a dispute.
Noncompliance Points even if the Independent Engineer’s
recommends that such points are not appropriate.
560. CDA Please include the word “reasonably” after the text “of the cure Addendum #1 is expected to make the requested changes. 10/19/07
18.2.3 and, if” in the sixth line and after the text “30 days, or if TxDOT”
in the penultimate line of such Section.
561. CDA Some of these penalties seem onerous, especially given the fact | i. If a Relief Event precludes performance of an obligation, 10/19/07
18.3.1 that assessment of Noncompliance Points by TxDOT does not performance is excused and Noncompliance Points are not
Exhibit 21 preclude TxDOT from any other right or remedy available to it. assessed. See Section 13.1.6.1.

ii. Noncompliance Points have been divided into three categories.

Type A events are not awarded until after the cure period, Type B
events are awarded before the cure period and Type C events
have no cure period.

iii. No change.

iv. Yes. Addendum #3 is expected to clarify the definition of
Uncured Noncompliance Points.

v. The Noncompliance Points were calculated with respect to the
expected loss to TxDOT and Users based on specific analysis of
expected loss.
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liquidated damages related to Uncured Noncompliance Points?

v. We believe that for some of the breaches included in the
table, the number of Noncompliance Points assessed are too
high.

562.

CDA
18.3.1
Exhibit 21

1. We do not believe that liquidated damages should be
assessed for Noncompliance Points unless, after expiration of a
cure period, it remains uncured, even for Type B events. ltis
typical to expect Cure Periods to be available to the Developer
prior to the assessment of economic penalties.

2. The number of Uncured Noncompliance Points that trigger
liquidated damages (50 prior to Service Commencement and 35
thereafter) is too low, especially considering the fact that there
are single breaches that may trigger up to 13 Noncompliance
Points.

3. TxDOT indicated that Addendum #1 would clarify that
Category C cure periods would not count for the purposed of
calculating liquidated damages related to Uncured
Noncompliance Points, can you confirm that this change will be
made?

1. No change.
2. See Question 561 (iii).

3. This is expected to be clarified in Addendum #3. See Question
561(iv).

1/25/08

563.

CDA
18.3.1
Exhibit 21

We note the answers to Question 542 now and the changes
made to Schedule 21, but we have very significant concerns
associated with the potential of non-compliance points that could
be assigned for Category 1 and 2 Defects in accordance with
Reference #'s 76 and 77 to Attachment 1 to Exhibit 21.

For both of these references we believe that non-compliance
points should not be assigned until after the cure period has
ended.

Under the current criteria, noncompliance points will be assigned
once a Category 1 or 2 defect is identified, regardless of the cure
period, as both failures pertain to assessment category B. This
seems to be and unreasonable and impossible standard to meet
and certainly almost unbiddable.

We suggest that the criteria for Assessment Categories A, B,
and C need to be re-evaluated to exclude the assignment of non-
compliance points until the Developer has had a reasonable time
to remedy the defect.

Noncompliance Points will only be assessed if there has been a
failure to respond to the Defect in accordance with the times listed
in the columns entitled “Response to Defects” in the Performance
and Measurement Table. The cure periods listed for such
noncompliance in Attachment 1 to Exhibit 21 of the CDA is
expected to be amended in Addendum #6 to clarify this.

5/9/08

564.

CDA
18.5.3

Please insert the text “when permitted hereunder and in
accordance with the terms hereof” at the end of such Section.

TxDOT'’s right under Section 18.5.3 is unqualified.

10/19/07

565.

CDA
18.5.3

Please insert the text “when permitted hereunder and in
accordance with the terms hereof” at the end of such Section.

See Question 564.

1/25/08
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566.

CDA
19.1
Exhibit 23

Compensation for a termination for convenience should be
analyzed and reviewed pending finalization of the proposed rules
before the Senate.

Noted.

10/19/07

567.

CDA
19.2.1.2

The period of “270 consecutive days” should be reduced to “180
consecutive days” in clauses (a) and (b).

Addendum #1 is expected to make the requested change.

10/19/07

568.

CDA
19.2.1.2(b)

“Such notice is delivered on or after the last Service
Commencement Date, as a direct result of the Force Majeure
Event all or any portion substantially-all of the Project becomes
and remains inoperable for a period of 180 consecutive days (or
such fewer number of days as mutually agreed to by the parties)
or more, and such suspension of operations is not attributable to
another concurrent delay;”

In order for Developer’s interest to be protected in the event of a
Force Majeure, its right to terminate the CDA must be easily
exercisable. TxDOT has indicated that Developer should not be
entitled to collect any compensation for a Force Majeure Event
under Section 13.1.4.4 because it can terminate the CDA,
however, as currently drafted, the CDA can only be terminated if
the Force Majeure affects all or substantially all of the Project. If
Developer cannot receive compensation for Force Majeure
Events, then it should have the ability to terminate if a portion but
not all of the Project is affected by a Force Majeure Event.

No change. “Any portion” is too broad.

4/4/08

569.

CDA
19.2.1.2(b)

“Such notice is delivered on or after the last Service
Commencement Date, as a direct result of the Force Majeure
Event all or any material portionsubstantiaty-alt of the Project
becomes and remains inoperable for a period of 180 consecutive
days (or such fewer number of days as mutually agreed to by the
parties) or more, and such suspension of operations is not
attributable to another concurrent delay;”

We understand that TxDOT feels that the term “any portion” is
too broad, and thus we suggest “any material portion”. As
currently drafted, the provision does not allow the Developer to
easily exercise its termination right if a Force Majeure Event
occurs. Based on conversations with TxDOT and the current
draft of the CDA, TxDOT is unwilling to provide any
compensation to Developer for a Force Majeure Event under
Section 13.1.4.4. TxDOT's rationale for not providing a
Compensation Event was that Developer could just exercise its
termination right, however, as currently drafted, the CDA can
only be terminated if the Force Majeure affects all or
substantially all of the Project. If Developer cannot receive
compensation for Force Majeure Events, then it should have the

Addendum #6 is expected to make the requested change but also
require that such suspension of operations has a substantial
impact on the economic viability of the Project.

5/9/08
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ability to terminate if a material portion but not substantially all of
the Project is affected by a Force Majeure Event. Developer is
unable to take on the full risk of a Force Majeure Event that does
not affect “substantially all” of the Project.

570.

CDA
19.2.3.1(c)

“The lesser of (i) loss of Toll Revenues from and after the date
Developer delivers its written notice of conditional election to
terminate directly resulting from the Force Majeure Event,
determined in the same manner, and subject to the same
conditions and limitations, as for a Compensation Event under
Section 13.2 (i Qﬂgw

hall n th ily aver Toll Reven receiv

ring th mparabl nim ver the six month

immediately preceding the Force Majeure Event), and (ii) an
amount equal to (A) regularly scheduled debt service on Project
Debt, other than Subordinate Debt, accrued during the period of
delay due to the Force Majeure Event after the date Developer
delivers its written notice of conditional election to terminate, plus
(B) Developer’s unavoidable, reasonable operating and
maintenance costs during such period, minus (C) Toll Revenues
during such period; minus

The proposed language merely clarifies how the loss of Toll
Revenue shall be calculated (i.e. looking at the 6 months prior to
the Force Majeure Event).

Addendum #6 is expected to provide generally that compensation
for loss of Toll Revenues will be calculated based on the daily
average net Toll Revenues received during comparable days and
times over the six months immediately preceding the event. See
Section 13.2.4.2(b).

4/4/08

571.

CDA
19.2.3.1(c)

“The lesser of (i) loss of Toll Revenues from and after the date
Developer delivers its written notice of conditional election to
terminate directly resulting from the Force Majeure Event,
determined in the same manner, and subject to the same
conditions and limitations, as for a Compensation Event under

Sectlon 13.2 (it being un gg §;ggg; at the g§§ of TgII Rgvgn;;g

, and (ii) an
amount equal to (A) regularly scheduled debt service on Project
Debt, other than Subordinate Debt, accrued during the period of
delay due to the Force Majeure Event after the date Developer
delivers its written notice of conditional election to terminate, plus
(B) Developer’s unavoidable, reasonable operating and
maintenance costs during such period, minus (C) Toll Revenues
during such period; minus

The proposed language merely clarifies how the loss of Toll
Revenue shall be calculated (i.e. looking at the 6 months prior to
the Force Majeure Event).

See Question 571.

5/9/08
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SECTION
TxDOT has indicated in the Q&A that the next draft of the CDA
will provide generally that compensation for loss of Toll Revenue
will be calculated based on the daily average net Toll Revenues
received during comparable days and times over the 6 months
immediately preceding the event. Please confirm that this is
correct.
572. CDA 30 months as it is established in the CDA for the Developer to be | Addendum #1 is expected to reduce the 30-month period to 24 10/19/07
19.2.3.4 forced to continue working in the Project suffering a Force months.
Majeure Event is too long.
578. CDA “If either of the effects from the Force Majeure Event described No further change. See Question 572. 1/25/08
19.2.3.4 in Section 19.2.1.2 continues for 2412 months or more from its
inception, Developer may deliver to the other Party a new written
notice of its unconditional election to terminate this Agreement
and the Lease, in which case neither Party shall have any further
option to continue this Agreement and the Lease in effect.”
24 months as it is established in the CDA for the Developer to be
forced to continue working in the Project suffering a Force
Majeure Event is still too long. We request a 12 month period.
574. CDA “If either of the effects from the Force Majeure Event described See Question 573. 4/4/08
19.2.3.4 in Section 19.2.1.2 continues for 2412 months or more from its
inception, Developer may deliver to the other Party a new written
notice of its unconditional election to terminate this Agreement
and the Lease, in which case neither Party shall have any further
option to continue this Agreement and the Lease in effect.”
While we appreciate that TxDOT has reduced the number of
months from 30 to 24 months, we, and our potential financiers,
still believe that 24 months is too long to force the Developer to
continue working if the Project is suffering from a Force Majeure
Event. We again request a 12 month period.
575. CDA Please insert the text “if later,” following “or,” in the parenthetical | Addendum #3 is expected to delete the parenthetical, which would | 10/19/07
19.3.1.2 text at the end of the Section. result in the same time period as the body of the Section. See
Sections 17.1.1.13, 17.1.2.1 and 17.1.2.3. For example, under
Section 17.3.6.1, Developer has 45 days to prepare a remedial
plan, and under Section 17.3.6.3, Developer has a five-day cure
period. Likewise, under Section 17.1.1.13(a), Developer has 45
days to deliver a remedial plan, and under 17.1.2.1, Developer has
a five-day cure period. Section 19.3.1.2 contemplates a Developer
Default for which TxDOT issues a Warning Notice under Section
17.2, which includes a default under Section 17.1.1.13(a) (after the
45-day period).
576. CDA Please insert the text “if later,” following “or,” in the parenthetical See Question 575. 1/25/08
19.3.1.2 text at the end of the Section.
577. CDA Please add “(other than a Persistent Developer Default)” after No change is necessary. See Question 575. 4/4/08

353134_2.DOC

111

September 24, 2008



IH 635 MANAGED LANES PROJECT
DRAFT QUESTIONS AND ANSWERS MATRIX — COMPREHENSIVE DEVELOPMENT AGREEMENT

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
19.3.1.2 the text “any other Developer Default” in the first line. If TxDOT
required the Developer to prepare a remedial plan, it shouldn’t
be entitled to terminate the CDA while the Developer is preparing
the remedial plan in accordance with TxDOT'’s instructions.
Alternatively, please insert the text “or Section 17.3.6” following
the text “Section 17.2.2”.
578. CDA This section needs to be revised to clarify that only if the No change, but see Question 450. 1/25/08
19.3.4 Developer defaults in its obligation to reach financial close and
none of the excuses to reaching financial close pursuant to
Section 4.1.4.4 are available, should TxDOT have an additional
termination right.
579. CDA Please provide for Developer’s right to terminate the CDA in TxDOT is contracting for Developer’s performance, while 1/25/08
19.4 case TxDOT breaches its obligations (other than payment) under | Developer is contracting for the opportunity to earn a return. Thus,
the CDA or its representations and warranties set forth in the upon a TxDOT Default, Developer is entitled to compensation, and
CDA. as long as it receives compensation, Developer should not have a
right to terminate. If TxDOT owes damages and fails to pay, then
Developer will also be entitled to termination. Note that Developer
also has other important termination rights not tied to a TxDOT
Default that protect its and the Lenders’ interests, including Force
Majeure Events, failure to issue NTPs, prolonged TxDOT work
suspension, Termination By Court Ruling, lack of NEPA Finality
and breach of TxDOT’s warranties (see Question 898).
580. CDA Please provide for Developer’s right to terminate the CDA in See Question 581. 4/4/08
19.4 case TxDOT breaches its material obligations (other than
payment) under the CDA or its representations and warranties
set forth in the CDA. Please note that currently the breach of
TxDOT representation does not grant termination rights to
Developer.
581. CDA As currently drafted, the Developer cannot terminate the CDA if No change. Suspensions under 17.3.8.1 would be the result of 10/19/07
19.4.2 a suspension under Section 17.3.8.1 occurs. Lenders will likely Developer breaches, and TxDOT is required to lift the suspension
require the right to terminate, even if the suspension is due to the | when the Developer cures. TxDOT cannot be forced to relinquish
Developer’s fault. 365 days will likely be too long a period. We the benefits of the CDA and to pay termination compensation
suggest a shorter period (i.e. 60-90 days, etc.) because a Lender chooses to require termination due to Developer
Default. The Lender’s protection is to step in.
365 days is appropriate. Developer has the additional remedy of a
Compensation Event and Relief Event during the first 365 days.
Section 17.3.8.4 indicates that these suspensions are treated as
TxDOT Changes.
582. CDA As currently drafted, the Developer cannot terminate the CDA if See Question 584. 1/25/08
19.4.2 a suspension under Section 17.3.8.1 occurs. Lenders will likely
require the right to terminate, even if the suspension is due to the
Developer’s fault. 365 days will likely be too long a period. We
suggest a shorter period (i.e. 60-90 days, etc.)
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583.

CDA
19.5.1.4

This section enables TxDOT to increase inspections by the
Independent Engineer and requires the Developer to share in the
increased cost of the inspections. Since increasing the
inspections points to a breakdown of trust it seems more
appropriate that the cost of extra inspections be borne by the
party initiating the termination.

No change. TxDOT believes sharing the costs is equitable and
avoids the complications of allocating initiation of the termination to
a party.

1/25/08

584.

CDA
19.56.5

“If as of the Termination Date Developer has not completed
construction of all or part of the Project and Utility Adjustments
that are part of the Construction Work, TxDOT may elect, by
written notice to Developer and the Design-Build Contractor
delivered within 90 days after the Termination Date, to continue
in effect the Design-Build Contract or to require its termination. If
TxDOT does not deliver written notice of election within such
time period, TxDOT shall be deemed to elect to require
termination of the Design-Build Contract. If TxDOT elects (and,

in the event such termination is a result of a TxDOT Default, the
Design-Build Contractor also elects) to continue the Design-Build

Contract in effect, then Developer shall execute and deliver to
TxDOT a written assignment, in form and substance acceptable
to TxDOT, acting reasonably, of all Developer’s right, title and
interest in and to the Design-Build Contract, and TxDOT shall
assume in writing Developer’s obligations thereunder that arise
from and after the Termination Date. If TxDOT elects (or is
deemed to elect) to require termination of the Design-Build
Contract or, in the case where termination of the Agreement is a
result of a TxDOT Default, if the Design-Buil ntr. rel

1o not continue the Design-Build Contract, then Developer shall .

In the event of a TxDOT Default under the CDA, the Design-
Build Contractor should not be required to continue the Design-
Build Contract with TxDOT, but should have the right to
terminate such agreement.

No change. A TxDOT default may not have anything to do with the
pass-through obligations under the Design-Build Contract (e.g.,
failure to compensate for lost revenues). If the TxDOT default
affects the Design-Build Contract, e.qg. failure to pay by TxDOT,
resulting in failure to pay the Design-Build Contractor, it will have
its own remedies, including suspension of work and termination.

10/19/07

585.

CDA
19.5.5.6

Please replace the word “be” and replace it with the word
“reasonably” in the first line of such Section.

Addendum #1 is expected to make the requested change.

10/19/07

586.

CDA
19.5.7

“If as of the Termination Date Developer has entered into any
O&M Contract, TxDOT shall elect, by written notice to
Developer, to continue it in effect (if the O&M Contractor agrees
i or require its termination;
provided that if a Lender is entitled to New Agreements following
termination, TxDOT shall not elect to terminate any such
Contract until the Lender’s right to New Agreements expires

without exercise. If TxDOT elects (and the O&M Contractor, in

the event such termination of the Agreement was a result of a

See Question 587.

10/19/07
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IxDOT Default, elects) to continue any such Contract in effect,

then on or about the Termination Date (or promptly after any
later election to terminate) Developer shall execute and deliver to
TxDOT a written assignment, in form and substance acceptable
to TxDOT, acting reasonably, of all Developer’s right, title and
interest in and to the Contract, and TxDOT shall assume in
writing Developer’s obligations thereunder that arise from and
after the Termination Date.”

In the event of a TxDOT Default under the CDA, the O&M
Contractor should not be required to continue the O&M with
TxDOT, but should have the right to terminate such agreement.

587.

CDA
19.5.11

Please insert the text “at TXDOT’s expense,” before the text “for
a reasonable period,” in the first line of such Section.

No change. This is an integral component of the work and should
not require additional payment.

10/19/07

588.

CDA
19.5.11

Please insert the text “at TxDOT’s expense,” before the text “for
a reasonable period,” in the first line of such Section.

See Question 587.

1/25/08

589.

CDA
19.5.12

“On the Termination Date, Developer shall (i) execute,
acknowledge and deliver to TxDOT a quitclaim deed, in form and
substance acceptable to TxDOT, acting reasonably, quitclaiming
all of Developer’s right, title, interest and estate in and to the
Project and Project Right of Way, including that set forth in the
recorded Memorandum of Lease, as amended by each recorded
Amendment to Memorandum of Lease, and (ii) record a
termination of the Memorandum of Lease.”

Addendum #6 is expected to make the requested change.

4/4/08

590.

CDA
19.5.12

“On the Termination Date, Developer shall (i) execute,
acknowledge and deliver to TxDOT a quitclaim deed, in form and
substance acceptable to TxDOT, acting reasonably, quitclaiming
all of Developer’s right, title, interest and estate in and to the
Project and Project Right of Way, including that set forth in the
recorded Memorandum of Lease, as amended by each recorded
Amendment to Memorandum of Lease, and (ii) record a

TxDOT'’s response in the Q&A Matrix indicated that this change
would be made in the subsequent draft of the CDA. Please
confirm this is correct.

See Question 589.

5/9/08

591.

CDA
19.5.14.4

Please insert the text “To the extent permitted by applicable law,”
in the beginning of such Section.

No change. As successor operator of the Project, TxDOT will be
entitled to this information, and will be subject to applicable Laws
regarding Patron Confidential Information.

10/19/07

592.

CDA
19.5.14.4

Please insert the text “To the extent permitted by applicable law,”
in the beginning of such Section.

See Question 591.

1/25/08

593.

CDA
19.5.14.5

“All other work product and Intellectual Property used or owned
by Developer or any Affiliate relating to the Work, the Project or
the Project Right of Way and that has been paid for, provided

No change.

10/19/07
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that the transfer of any Intellectual Property shall be subject to
Sections 22.4 and 22.5.”

TxDOT should only benefit from Intellectual Property owned by
Affiliates of the Developer (such as the Design-Build Contractor,
etc.) that has been paid for already. Contractors will be unlikely
to turn over work product or intellectual property if the CDA is
terminated prior to when such work product or intellectual
property would have used in the construction/operation of the
Project, because the contractor would not been paid for such
work product or intellectual property.

594.

CDA
19.5.20

Please include the word “reasonably” after the words “in such
manner as TxDOT may” in the first line of such Section.

Addendum #1 is expected to make the requested change.

10/19/07

595.

CDA
19.7.3

Please insert the text “(unless TxDOT is also a party thereto)”
before the text “as of the Termination Date” in the fourth line of
such Section.

Addendum #3 is expected to make the requested change.

10/19/07

596.

CDA
19.7.3

Please insert the text “(unless TxDOT is also a party thereto)”
before the text “as of the Termination Date” in the fourth line of
such Section.

See Question 595.

1/25/08

597.

CDA
19.8.1

Please delete the second sentence. This would only be
appropriate to the extent that the relevant Termination
Compensation has been irrevocably paid pursuant to the
termination provisions.

No change. Compensation Amounts only apply to Compensation
Events. Termination Compensation, which applies to termination
of the Agreement, is not waived by such sentence.

4/4/08

598.

CDA
19.8.2

Please insert the text “and except for any Claims resulting from
the gross negligence, willful misconduct or bad faith of TxDOT”
at the end of the first sentence of such Section.

No change.

10/19/07

599.

CDA
19.8.2

Please insert the text “and except for any Claims resulting from
the gross negligence, willful misconduct or bad faith of TxDOT”
at the end of the first sentence of such Section.

See Question 598.

1/25/08

600.

CDA
19.10

This Section does not reflect the custody agreement, but instead
references a custodial arrangement with Wachovia. The
Wachovia custody agreement has been terminated and a new
agreement put in place - the Master Lockbox and Custodial
Account Agreement between The Bank of New York Trust
Company, N.A. and TxDOT. Section 19.10 of the CDA should
be revised to reflect the current custody agreement. In addition,
the Developer should get the benefit of such arrangement.

Addendum #3 is expected to revise Sections 19.10.4 through
19.10.7 to reflect the current Master Lockbox and Custodial
Account Agreement between TxDOT and The Bank of New York
Trust Company, N.A. and to state that TxDOT will agree to enter
into a joinder agreement to designate Developer as a beneficiary if
and when Section 19.10 applies. Such Master Agreement will be
included in the Reference Information Documents, and a form of
joinder agreement will be added as an exhibit to the CDA.

1/25/08

601.

CDA
19.10.4

If TxDOT is required to toll the Project after termination of the
CDA (because there are unsatisfied Claims owing from TxDOT
to Developer at the termination of the CDA), TxDOT should be
required to make Developer a party to the Custody Agreement
through the execution of a joinder agreement. This Section
should be revised to reflect this.

See Question 600.

1/25/08

602.

CDA

Please provide a copy of the Master Lockbox and Custodial

TxDOT provided this on June 3, 2008

4/4/08
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19.10.4

Agreement.

603.

CDA
19.12.1

Please insert the text “/or” after the text “the Lease and” in the
third line of such Section.

Addendum #3 is expected to replace “this Agreement, the Lease
and the Principal Project Documents” with “this Agreement and/or
the Lease.”

10/19/07

604.

CDA
19.12.1

Please insert the text “/or” after the text “the Lease and” in the
third line of such Section.

See Question 603.

1/25/08

605.

CDA
19.12.1

Please insert the text “and/or the Principal Project Documents”
after the text “the Lease.” in the third line of such Section.

No change.

4/4/08

606.

CDA
19.13

The right to terminate should occur if the NEPA Finality Date has
not occurred within three years after the Effective Date. In this
regard, please provide in Exhibit 7 that the Developer may pay
the Concession Payment to the trustee in escrow pending NEPA
Finality. (This provision was accepted in SH 121).

No change. TxDOT has determined that five years is the
appropriate period.

10/19/07

607.

CDA
19.13.1

Please replace the word “five” with the word “three” in the first
sentence.

See Question 606.

1/25/08

608.

CDA
19.13.1

“In the event the NEPA Finality Date with respect to any NEPA
Approval or environmental reevaluation necessary in connection
with an alternative technical concept approved by TxDOT and
described in Exhibit 2 has not occurred by the date that is five six
years from the date such NEPA Approval or environmental

or any extension thereof mutually agreed to in writing by the
Parties, each Party, at its sole election, may thereafter terminate
this Agreement and the Lease, effective immediately upon
delivery of written notice of termination to the other Party and the
Collateral Agent under the Security Documents other than the
Subordinated Security Documents. However, if the NEPA
Finality Date occurs before written notice of termination is
delivered, then no such notice shall be effective and neither
Party shall have a right to terminate under this Section 19.13.”

No change.

5/29/08

609.

CDA
19.14

If TXDOT is unable to obtain the environmental re-evaluation
approval, then Developer must have a reciprocal termination
right after a specified long stop date; and the termination
compensation payable should be the same as the compensation
payable upon TxDOT’s election to terminate.

Before the right of either party to terminate arises, there should
be an obligation on TxDOT and the Developer to seek to agree
the terms of a TxDOT Change which will allow the Project to
proceed on a basis consistent with the failure to obtain the
approval (or the receipt of the approval subject

In Section 19.14.1, please add the word “approval” after the word
“reevaluation” in the second sentence.

Addendum #6 is expected to address the requested changes..
Sections 19.14.1, 19.14.3 and 19.14.3 have been rewritten as of
1/12/09.

5/9/08

610.

CDA

If TXDOT fails to obtain an environmental reevaluation required

Addendum #6 is expected to provide a right of termination to

5/29/08
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19.141 in connection with an alternative technical concept approved by Developer in new Section 19.14.2.. Sections 19.14.1, 19.14.3 and

(Addendum 5) | TxDOT and described in Exhibit 2 within 12 months after the 19.14.3 have been rewritten as of 1/12/09.
Effective Date, TxDOT or Developer may;-in-its-sole-discretion;
at any time prior to obtaining the reevaluation, elect to terminate
this Agreement and the Lease, effective immediately upon
delivery of written notice of termination to the other Party
Developer and the Collateral Agent under the Security
Documents other than Subordinated Security Documents.”

611. CDA Please delete in its entirety. This provision is not necessary. No change. Sections 19.14.1, 19.14.3 and 19.14.3 have been 5/29/08
19.14.2 rewritten as of 1/12/09.

(Addendum 5)

612. CDA In the event of such termination, Developer shall be entitled to No change. The CDA already thoroughly deals with the 5/29/08
19.14.3 compensation to the extent;-and-only-to-the-extent; provided in interrelationship between payments for Compensation Events and
(Addendum 5) | Section E of Exhibit 23 and payment will be due and payable as | payments for Termination Compensation.. Sections 19.14.1,

and when provided in Section G.5 of Exhibit 23. Mg 19.14.3 and 19.14.3 have been rewritten as of 1/12/09.
Event th rior rminlnhr .Any

Dispute arising out of the determination of such compensation

shall be resolved according to the Dispute Resolution

Procedures.”

613. CDA Please delete second sentence. Addendum #3 is expected to replace "such assignment shall not be | 1/25/08

20.1.3 Making enforceability against TxDOT of any assignment of a binding upon TxDOT" with "TxDOT shall not be charged with notice
Funding Agreement subject to delivery of a copy to TxDOT and of such assignment, and no assignee shall be entitled to the rights,
deposit thereof into an Intellectual Property Escrow will increase | benefits and protections of this Article 20."
syndication risk (particularly in respect of retail syndication) and
transactional costs. [Please note that all comments to Section
20 of the CDA should also be considered as comments to the
corresponding sections of the Lenders Direct Agreement.]

614. | CDA Please delete the word "and" after "Warning Notice". Insert the No change. Developer should have this responsibility under the 1/25/08

20.3 words ", and copies of any Change Order or Request for Change | loan documents.
Proposal" after "O&M Contract".
The Lenders would expect to receive directly from TxDOT copies
of any Change Order or Request for Change Proposal.

615. CDA General Comment: most of the cure and step-in rights are Regarding Warning Notices, see Question 461. 10/19/07
20.4 determined with reference to delivery of the Warning Notice by In general. the Lender's cure period (if anv) depends on the tvpe of
20.4.4 TXDOT, but the CDA as a whole is vague/confusing about when | 9 o Dotault il d.” ph : A ( . é) ; F; ! i yph

a Warning Notice can be issued to the Developer and the eveloper Default, including whether the default is peculiar to the

Collateral Agent. Developer aqd is not cgrable by th.e lender, .fallure to pay a
monetary obligation, failure to achieve Service Commencement

It must be made explicit that the Lender cure periods commence | and other defaults. In certain circumstances, for example, the

after the Developer cure periods have ended. Moreover, the lender’s cure period may be extended to 360 days. See Section

Lenders will likely also require an additional notice that the 20.4.10. The Lender cure periods start concurrently with

Developer cure period ended or at the very least, a timely notice | Developer cure periods, and in most instances last longer, so there
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SECTION
of when the Developer cure period began, so they may monitor is no need for an additional notice. These provisions are more
when their cure period begins. favorable to Lenders than this comment.
Lenders will also likely require more than 30 days in which to
effect cures.
616. CDA Please amend Section 20.4.4 as follows: “As to such Developer | Addendum #3 is expected to limit the Lender’s cure period so that 1/25/08
20.4 Default, other than (a)-the-failure-to-pay-a-monetary-obligation; it commences after the Developer’s initial cure period expires;
20.4.4 {b} the failure to achieve Service Commencement by the however, there will be no requirement for any separate or
20.45.3 deadline set forth in Section 20.4.3 and (e b) Developer Defaults | additional notice from TxDOT, and no extension of any deadline for

governed by Section 20.4.7, the Collateral Agent shall have a
60-day cure period have-the-same-period-to-cure-as-is-available
te-Developerunder-Section17.2.2-plus-30-days; which cure
ri hall commen n the later of (i) expiration of th
Developer’s cure period and (ii)-frem delivery of the Warning
Notice to the Collateral Agent—ﬁ—neeu%&pened—r&av&i&ble%

days- However, such period to cure shall be extended if the
default is capable of being corrected without having possession
of the Project (e.g. cure of Developer Defaults under Sections
17.1.1.9 and 17.1.1.16) but cannot reasonably be corrected
within such cure period and the Collateral Agent or the
Substituted Entity begins meaningful steps to correct such matter
within 60 days after TxDOT delivers the Warning Notice and
thereafter prosecutes the cure to completion with good faith,
diligence and continuity, in any event not to exceed a cure period
of that available to Developer under Section 17.1.2 +72-2.2 plus
180 days, unless extended pursuant to Section 20.4.10.”

Please amend Section 20.4.5.3 as follows: “Not later than 36-60

days after receiving the Warnmg Notlce (but only after the later
f (i) r f the Warning N ii) the expiry of th

relevant ngglggg cure ggngg), |n|t|ate and thereafter pursue
with good faith, diligence and continuity lawful processes and
steps to obtain possession, custody and control of the Project;”

Section 20.4.4: It is our understanding that the Collateral
Agent’s cure period shall run concurrently with that of the
Developer. By allowing the Collateral Agent’s cure period to run
concurrently with the Developer’s cure period, the Developer is
at risk that the Lenders will call a default under the financing
documents prior to expiration of the Developer’s cure period
under the CDA. This approach is counterproductive for all
parties, as it is often the Developer who is in the best position to
cure any default, and should have the full benefit of its cure
period. We would like to make explicit that the Lenders’ cure

Lenders to cure, beyond those already provided in Article 20.
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period only commences after expiration of the Developer’s cure
period. We deleted (a) in Section 20.4.4 because it provides for
a 60-day cure period under Section 20.4.2, which is the same as
is requested by our language.

Section 20.4.5.3: Initiating procedures to obtain possession will
likely take longer than 30 days, due to the expected size of (and
intercreditor issues related to) the lending syndicate. The
Collateral Agent must be provided with sufficient time to
coordinate the syndicate in order to properly effect a cure. We
suggest changing the Lenders’ cure period to the cure period
afforded 60 days, as this will give the Collateral Agent more time.

617.

CDA
20.4

Please delete second sentence. If financial close will not be
achieved, there will not be Security Documents.

No change. Section 20.4 will not apply if there is no Lender.

1/25/08

618.

CDA
20.4.1

1. Insert the words "or suspend the performance of its
obligations thereunder” after "Lease". The contractual relation
should be preserved while the Lenders determine whether or not
to exercise their cure or step-in rights.

2. Further, please replace the words "Warning Notice" with the
words "Lender Warning Notice". Modify all references in the CDA
to Warning Notice accordingly.

A Warning Notice is "a written notice that TxDOT delivers to
Developer pursuant to Section 17.2.1" (see definition of
"Warning Notice"). Therefore, TxDOT may deliver to the
Collateral Agent a copy of a Warning Notice (as provided in
Section 17.2.1) but not a Warning Notice itself.

Because TxDOT shall deliver to the Collateral Agent copies of all
Warning Notices (see Section 17.2.1 and 20.4.3), the Collateral
Agent would not be able to determine, upon receipt thereof,
whether such notice is the Warning Notice contemplated in this
Section 20.4.1 (and, consequently, whether the cure period
granted to the Lenders under Section 20.4.2, 20.4.3 or 20.4.4, as
applicable, has commenced).

It is essential for the project bankability that the CDA (i) provides
for Lender cure periods that do not overlap with Developer cure
periods, and (ii) clearly identifies the event triggering the
commencement of any Lender cure period.

Please see, to that respect, the proposed definition of "Lender
Warning Notice".

1. No change. TxDOT must reserve its rights to suspension (e.g.,
regarding unsafe conditions, failure to provide insurance, etc.).

2. Addendum #3 is expected to change the references in Section
20.4 to delivery of a Warning Notice to the Collateral Agent to a
copy of the Warning Notice. This change will harmonize Section
20.4 with Section 17.2.1 and the definition of Warning Notice.
There is no need for a separate “Lender Warning Notice” to put
Lenders on notice of Developer Default. A copy of the notice
Developer receives is quite capable of clearly informing the
Lenders of the default and establishing the cure period for the
Lenders.

1/25/08

619.

CDA
20.4.1

It is essential for the project bankability that the CDA (i) provides
for Lender cure periods that do not overlap with Developer cure

See changes to Section 20.4.1 in Addendum 3 and Questions 616
and 618.

4/4/08
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periods, and (ii) clearly identifies the event triggering the
commencement of any Lender cure period.

620.

CDA
20.4.2

“If such Developer Default consists of Developer’s failure to pay
a monetary obligation, the Collateral Agent may cure such
Developer Default by paying all amounts due, except for
amounts subject to a good faith dispute, within 60 days after
TxDOT delivers the Warning Notice to the Collateral Agent. If
cure is not effected within such 60-day period, TxDOT may
proceed to terminate this Agreement and the Lease without
further notice to, or opportunity to cure by, the Lender.”

60 days may be sufficient to arrange payment for a debt that is
not subject to dispute or ambiguity; however, if the Lenders are
disputing the amount in good faith, the Lenders will require more
time.

No change. Note that if there is a dispute and TxDOT terminates
and ultimately it is found that the termination was wrongful, it will be
treated as a Termination for Convenience with considerably more
compensation due. Also note that Lenders have the option to pay
and then have the Developer contest.

10/19/07

621.

CDA
20.4.2

Please insert the text “, except for amounts subject to a good
faith dispute,” after the text “by paying all amounts due” at the
end of the second line. Lenders should not be forced, as a
condition to the exercise of step-in rights, to pay amounts that
were being disputed by Developer prior to the occurrence of the
event triggering such step-in rights or that the lenders consider in
good faith that should be disputed.

See Question 620.

1/25/08

622.

CDA
20.4.2

Insert the words "or suspend the performance of its obligations
thereunder" after the word "Lease".

No change.

1/25/08

623.

CDA
20.4.3

1. Replace the word "latter" with the word "later".

2. Further, please insert a new sub-clause (c) that reads "180
days after the delivery to the Collateral Agent of a Lender
Warning Notice," after "Section 20.4.9),".

3. It is a condition for any extension of the Long Stop Date under
Section 20.4.9 of the CDA that the Collateral Agent or it
Substituted Entity shall have obtained ownership of the
Developer's Interest and full possession of the Project to the
exclusion of Developer. Consistently with the general principle
set forth in Section 20.4.1 (i.e., notice plus reasonable
opportunity to cure), the Collateral Agent should be given
sufficient time to take full possession of the Project and cause
Service Commencement to be achieved.

4. Finally, please insert the words "or suspend the performance
of its obligations thereunder" after the word "Lease".

1. No change.
2. No change. See Question 532.

3. No change. Article 20, as well as the Long Stop Date itself,
already are fully consistent with the principle of providing the
Lender reasonable opportunity to obtain possession and achieve
Service Commencement. E.g. Lenders have 210 days after
receiving a copy of the Warning Notice to obtain possession
(Sections 20.4.5, 20.4.6), and then another 180 days to effect
completion of cure (Section 20.4.6). The 180 day period to
complete cure after obtaining possession can be extended another
180 days (Section 20.4.10). If the Collateral Agent is unable to
obtain possession via foreclosure or court order within 210 days, it
can obtain new direct agreements with TxDOT after TxDOT
terminates. After getting new direct agreements, it will have the
180 + 180 days to complete cure, and also will then be in position
to extend the Long Stop Date by up to 180 days under Section
20.4.9.2.

4. See Question 618, item 1.

1/25/08
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624.

CDA

20.4.4

“As to such Developer Default, other than (a) the failure to pay a | Addendum #6 is expected to substantially make the requested
monetary obligation, (b) the failure to achieve Service change.
Commencement for all Toll Segments by the deadline set forth in
Section 20.4.3 and (c) Developer Defaults governed by Section
20.4.7, the Collateral Agent shall have a cure period ending 30
days after the later of (ax) the date the Developer’s cure period
expires and (by) the date of delivery of a copy of the Warning
Notice to the Collateral Agent. If no cure period is available to
Developer, then the Collateral Agent’s cure period shall be 60
days, commencing with the date of delivery of a copy of the
Warning Notice to the Collateral Agent. However, such period to
cure shall be extended if the default is capable of being
corrected without having possession of the Project (e.g. cure of
Developer Defaults under Sections 17.1.1.9 and 17.1.1.16) but
cannot reasonably be corrected within such cure period and the
Collateral Agent or the Substituted Entity begins meaningful
steps to correct such matter within the later of (x) 30 days after

’ i i 60 days after
TxDOT delivers a copy of the Warning Notice, and thereafter
prosecutes the cure to completion with good faith, diligence and
continuity, in any event not to exceed a cure period ending on
the later of 180 days after (x) the date Developer’s cure period
expires and (y) the date of delivery of a copy of the Warning
Notice to the Collateral Agent, unless extended pursuant to
Section 20.4.10.”

The cure periods should all be keyed off of either the expiration
of the Developer’s cure period or the delivery to the Collateral
Agent of the Warning Notice, whichever is later. These
modifications merely provide consistency throughout the
document.

4/4/08

625.

CDA

20.4.4

“As to such Developer Default, other than (a) the failure to pay a | See Question 624.
monetary obligation, (b) the failure to achieve Service
Commencement for all Toll Segments by the deadline set forth in
Section 20.4.3 and (c) Developer Defaults governed by Section
20.4.7, the Collateral Agent shall have a cure period ending 30
days after the later of (ax) the date the Developer’s cure period
expires and (by) the date of delivery of a copy of the Warning
Notice to the Collateral Agent. If no cure period is available to
Developer, then the Collateral Agent’s cure period shall be 60
days, commencing with the date of delivery of a copy of the
Warning Notice to the Collateral Agent. However, such period to
cure shall be extended if the default is capable of being
corrected without having possession of the Project (e.g. cure of

5/9/08
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Developer Defaults under Sections 17.1.1.9 and 17.1.1.16) but
cannot reasonably be corrected within such cure period and the
Collateral Agent or the Substituted Entity begins meaningful
steps to correct such matter within the later of (x) 30 days after
the date Developer’s cure period expires and (y) 60 days after

TxDOT delivers a copy of the Warning Notice, and thereafter
prosecutes the cure to completion with good faith, diligence and
continuity, in any event not to exceed a cure period ending on
the later of 180 days after (x) the date Developer’s cure period
expires i i
Noti h Il
Section 20.4.10.”

The cure periods should all be keyed off of either the expiration
of the Developer’s cure period or the delivery to the Collateral
Agent of the Warning Notice, whichever is later. These
modifications merely provide consistency throughout the
document.

TxDOT'’s response in the Q&A Matrix indicated that these
change would be made in the subsequent draft of the CDA.
Please confirm this is correct.

ral Agent, unless extended pursuant to

626. CDA

20.4.5.3

Please replace the number “30” with the number “60”. The
current cure period is not sufficient. (Please note that all
comments to Section 20 of the CDA should also be considered
as comments to the corresponding sections of the Lenders
Direct Agreement.)

No change. Please note that the Collateral Agent is required to
“initiate” action within 30 days.

1/25/08

627. CDA

20.4.5

Please insert the words "or its Substituted Entity" after the words
"Collateral Agent".

No change. There will be no Substituted Entity at this point.

1/25/08

628. CDA

20.4.5.3

“Not later than 3060 days after receiving the Warning Notice
termination of the relevant Developer cure period, initiate and
thereafter pursue with good faith, diligence and continuity lawful
processes and steps to obtain possession, custody and control
of the Project;”

Initiating procedures to obtain possession will likely take longer
than 30 days, due to the expected size of (and intercreditor
issues related to) the lending syndicate.

No change.

10/19/07

629. CDA

20.4.5.3

“Within the later of (a) five30 days after expiration of the
Developer’s cure period, if any, and (b) 30 days after receiving a
copy of the Warning Notice, initiate and thereafter pursue with
good faith, diligence and continuity lawful processes and steps to
obtain possession, custody and control of the Project; and”

The lenders will need more than 5 days after expiration of the

No change. The lenders will have prior notice of the default, and
therefore could begin coordinating their efforts prior to the five-day
period.

4/4/08
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Developer’s cure period to coordinate efforts to obtain
possession, as the syndicate will likely be quite large.

630.

CDA
20.4.5.3

“Within the later of (a) fivel5 days after expiration of the
Developer’s cure period, if any, and (b)than 30 days after
receiving a copy of the Warning Notice, initiate and thereafter
pursue with good faith, diligence and continuity lawful processes
and steps to obtain possession, custody and control of the
Project; and”

The lenders will need more than 5 days after expiration of the
Developer’s cure period to coordinate efforts to obtain
possession, as the syndicate will likely be quite large.

See Question 629.

5/9/08

631.

CDA

20.4.6
20.4.7
20.4.8

Section 20.4.6 to be amended as follows: “The Collateral Agent
shall exercise the right provided in Section 20.4.5 by giving
TxDOT written notice of the exercise of the same 30 days after
TxDOT delivers to the Collateral Agent the Warning Notice. . . .
In connection with any Developer Default or any condition
imposed upon Developer to exercise any rights contained in this
Agreement which cannot be cured or performed until the
Collateral Agent obtains possession, the Collateral Agent shall
have a time after it obtains possession as may be necessary with
exercise of good faith, diligence and continuity to cure such
Developer Default or perform such condition, in any event not to
exceed 180 days after the date it obtains possession, unless
extended pursuant to Section 20.4.10; provided, however, such
180-day deadline shall not be applicable in the event of a
Developer Default under Sections 17.1.1.14 or 17.1.1.15if the
Collateral Agent has commenced proceedings in good faith to
enforce its rights.

The Lenders will expect to have cure rights with regards to
insolvency defaults and if the Developer does not deliver a
remedial plan. The 180-day time limit is unlikely to be met for
insolvency events, as the lenders will not be able to obtain
possession without getting approval of the bankruptcy court.
Typically, in a bankruptcy situation, lenders are given no time
limit, so long as they have commenced proceedings to enforce
their rights.

No change. The requested change is not appropriate or
necessary. Automatic stay will prevent termination, pending lifting
of stay or rejection in bankruptcy. Upon such a termination, Lender
gets the right to New Agreements. See Sections 20.4.7 and
20.4.8.

10/19/07

632.

CDA

20.4.6
20.4.7
20.4.8

1. Please delete the requirement that the Lenders have to have
taken possession by a specified deadline or alternatively, extend
the “180 day” significantly.

2. In any event, no deadline should apply to Developer Defaults
(i) arising from Developer's failure to deliver or comply with a
remedial plan or (ii) that are insolvency-related. Forcing the

1. No change. See Question 618, item 3. Please note that
Section 20.4.10 allows an additional extension of up to 180 days.

2. No change. Under no circumstances will TxDOT accept cure
periods without reasonable deadlines. Also, nothing obligates
Lenders to enter into new agreements. It is an option made
available to Lenders where they need possession to cure but are

1/25/08
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lenders to enter into a New Agreement in those scenarios is not
the most efficient solution. Lenders should be allowed, in those
cases, to exercise their contractual remedies and preserve the
existing contractual relationships.

unable to effectively foreclose or otherwise obtain possession and
control of the Developer’s Interest within 210 days, such as where
the Developer, as a debtor in bankruptcy, rejects the CDA and
thereby deprives the Lender of its security or collateral interest in
the Developer’s future contract rights and leasehold estate.

633.

CDA
20.4.6

Please insert the word "within" after the words "exercise of the
same".

Further, please insert the words "or the Substituted Entity" after
the words "the Collateral Agent" in the twelfth line.

Addendum #3 is expected revise Section 20.4.6.

1/25/08

634.

CDA
20.4.6

“The Collateral Agent shall exercise the right provided in Section
20.4.5 by giving TxDOT written notice of the exercise of the
same within the later of (a) five days after expiration of the
Developer’s cure period, if any, and (b) 30 days after TxDOT
delivers to the Collateral Agent a copy of the Warning Notice. If
the Collateral Agent or its Substituted Entity shall have
succeeded to the Developer’s Interest and obtained possession
diligently and with continuity, and in any event within 210 days
after th rof (x) th he Developer’ r ri Xpir
and (y) the date TxDOT delivers to the Collateral Agent a copy of
the Warning Notice, shall have delivered to TxDOT within 15
days after obtaining possession and ownership an assumption in
writing of all duties, obligations and liabilities of Developer under
this Agreement and the Lease . . .”

The cure periods should all be keyed off of either the expiration
of the Developer’s cure period or the delivery to the Collateral
Agent of the Warning Notice, whichever is later. These
modifications merely provide consistency throughout the
document.

No change. As a result of splitting the cure period, TxDOT will not
extend any deadline for Lenders to cure beyond those already
provided in Article 20. See Question 616.

4/4/08

635.

CDA
20.4.6

“The Collateral Agent shall exercise the right provided in Section
20.4.5 by giving TxDOT written notice of the exercise of the
same within the later of (a) five days after expiration of the
Developer’s cure period, if any, and (b) 30 days after TxDOT
delivers to the Collateral Agent a copy of the Warning Notice. If
the Collateral Agent or its Substituted Entity shall have
succeeded to the Developer’s Interest and obtained possession
diligently and with continuity, and in any event within 210 days
after th rof (x) th he Developer’ r ri Xpir
and (y) the date TxDOT delivers to the Collateral Agent a copy of
the Warning Notice, shall have delivered to TxDOT within 15
days after obtaining possession and ownership an assumption in
writing of all duties, obligations and liabilities of Developer under
this Agreement and the Lease . . .”

See Question 634.

5/9/08
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This revised language is not intended to provide Lenders with
additional cure periods, it merely ensures that all cure periods
are keyed off of either the expiration of the Developer’s cure
period OR, in the event that a Warning Notice was not sent to
the Lenders when it was sent to the Developer, delivery to the
Collateral Agent of the Warning Notice. This provision protects
the Lenders so that their cure period does not run without them
having had notice that a Default had occurred.

636.

CDA
20.4.8

“If TxDOT terminates this Agreement and the Lease under
Section 20.4.6 for inability of the Collateral Agent, despite
diligent, continuous efforts, to obtain possession within 210 days
after the later of (x) th he Devel r I ri Xpir
and (y) the date TxDOT delivers to the Collateral Agent a copy of
the Warning Notice, or under Section 20.4.7, then TxDOT shall
promptly deliver to the Collateral Agent pursuant to the notice
provisions of this Agreement written notice of the termination and
a statement of any and all sums which would at that time be due
under this Agreement and the Lease then known to TxDOT. .. .”

This revised language is not intended to provide Lenders with
additional cure periods, it merely ensures that all cure periods
are keyed off of either the expiration of the Developer’s cure
period OR, in the event that a Warning Notice was not sent to
the Lenders when it was sent to the Developer, delivery to the
Collateral Agent of the Warning Notice. This provision protects
the Lenders so that their cure period does not run without them
having had notice that a Default had occurred.

See Question 634.

5/9/08

637.

CDA
20.4.8

“If TxDOT terminates this Agreement and the Lease under
Section 20.4.6 for inability of the Collateral Agent, despite
diligent, continuous efforts, to obtain possession within 210 days
after the later of (x) the date the Developer’s cure period expires
and (y) the date TxDOT delivers to the Collateral Agent a copy of
the Warning Notice, or under Section 20.4.7, then TxDOT shall
promptly deliver to the Collateral Agent pursuant to the notice
provisions of this Agreement written notice of the termination and
a statement of any and all sums which would at that time be due
under this Agreement and the Lease then known to TxDOT. .. .”
The cure periods should all be keyed off of either the expiration
of the Developer’s cure period or the delivery to the Collateral
Agent of the Warning Notice, whichever is later. These
modifications merely provide consistency throughout the
document.

No change. See Question 634.

4/4/08

638.

CDA

Please insert the words "and of any outstanding Developer

No change is necessary. Section 20.9 entitles the Lender to an

1/25/08
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20.4.8

Default as of the termination date" after "then known to TxDOT".
To determine whether or not to enter into a New Agreement, the
Lenders should be informed not only of the amounts due and
unpaid as of the termination date but also of any outstanding
Developer Default as of such date.

estoppel certificate from TxDOT upon request which includes
statements on the existence of Developer Defaults. Section 20.9.3
entitles the Lender and Substituted Entity to rely.

639.

CDA
20.4.8.2

Please insert the following at the end of the paragraph: "To the
extent an agreement with any Governmental Entity, including a
tolling agreement with NTTA, is required to be entered, failure by
such Governmental Entity to enter into such agreement within 30
days from timely receipt of the written notice, written commitment
and New Agreements duly executed shall, at the option of the
Lenders, be deemed a Termination by Convenience.

It is essential for the Lenders to have absolute certainty
regarding their ability to enter into a New Agreement. The risk of
Governmental Entities not performing should not be borne by the
Lenders.

No change is required. See TSA Sections 23(a)(ii) and 23(b).

1/25/08

640.

CDA
20.4.8.2

Please insert the following at the end of the paragraph: "To the
extent an agreement with any Governmental Entity, including a
tolling agreement with NTTA, is required to be entered, failure by
such Governmental Entity to enter into such agreement within 30
days from timely receipt of the written notice, written commitment
and New Agreements duly executed shall, at the option of the
Lenders, be deemed a Termination by Convenience.

It is essential for the Lenders to have absolute certainty
regarding their ability to enter into a New Agreement and related
documentation. How is TxDOT planning to address the risk of
third party action being required and not performed in that
scenario? The proposed lender protection regime -- which
provides for relatively short lender cure periods or, in certain
instances, for no lender cure periods -- is premised on the
assumption that the Lenders can always enter into a New
Agreement and related documents. If that basic assumption is
flawed (e.g., because NTTA is not willing to enter into a new
Project Trust Agreement), then the whole lender protection
regime is materially affected.

TxDOT intends to seek a modification of Section 23(a) of the NTTA
TSA to provide for assignment of it to any lender that obtains a
New Agreement, without the necessity for NTTA consent. TxDOT
does not agree that the CDA provides relatively short lender cure
periods.

4/4/08

641.

CDA
20.4.8.4(b)

Please insert the word "those" and delete the words "any
existing" after "fully remedy". Insert the words "specified by
TxDOT in the statement delivered pursuant to Section 20.4.8"
after the word "Lease" in the second line.

See comment to Section 20.4.8 of the CDA. The Lenders should
not be required to cure Developer Defaults other than those
specified by TxDOT as existing as of the date of the 20.4.8-
notice. The Lenders will certainly consider such notice when

Addendum #3 is expected to revise the Section.

1/25/08
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deciding whether or not to enter into a New Agreement.
642. CDA When will the amount in Exhibit 24 which is referenced therein Addendum #1 is expected to include the amount. 10/19/07
20.4.9.1 be specified?
643. CDA “The Collateral Agent has prepared and submitted to TxDOT, The requested change is not required. See Section 6.3.4.1. 10/19/07
20.4.10.4 and TxDOT has approved, a remedial plan for effecting full and
complete cure, in form and substance reasonably satisfactory to
TxDOT.”
This change is merely to make clear that TxDOT will use a
reasonableness standard in approving the remedial plan. We
believe this was the intent of the provision.
644. CDA Introduce the concept of a “qualified Substituted Entity” and No change. 10/19/07
20.6 include more specific and objective criteria as to what TxDOT
shall consider in approving or disapproving a Substituted Entity.
Lenders will likely want more detail as to what the criteria for a
Substituted Entity are, so that they can effectively select an entity
to act as a Substituted Entity.
645. CDA Please insert the text “, so long as the Developer as a result of The requested language is not necessary. Nothing obligates 10/19/07
21.4 such assignment, does not incur any obligations to such other Developer to contract with such Persons.
Persons” at the end of such Section.
646. CDA Please insert the text “, so long as the Developer as a result of See Question 645. 1/25/08
21.4 such assignment, does not incur any obligations to such other
Persons” at the end of such Section.
647. CDA This section requires that the Financial Modeling Data is No change. The purpose of the escrow is to preserve ownership 4/10/08
2252 delivered into Intellectual Property escrow (if not delivered to and trade secrets. TxDOT requires access to this information
TxDOT directly). The definition of Financial Modeling Data in because it could be highly relevant to evaluating future claims to
Exhibit 1 to the CDA includes “(d) The Base Case Traffic Model compensation.
and any future updates thereto or new traffic models and traffic
data prepared by or on behalf of Developer related to Base Case
Financial Model Updates”. The Base Case Traffic Model
remains the property of our traffic and revenue adviser, and
therefore compliance with this requirement is not possible. This
requirement is not market standard. Please explain TxDOT’s
objective in including this requirement.
648. CDA Developer should receive reimbursement from TxDOT to the No change is necessary. A tax on tolls is a Compensation Event. 10/19/07
24.2.2 same extent as set forth in § 24.2.2 in the event that taxes will be | See clause (0) of the definition of Compensation Event.
imposed on the value of the right to collect tolls.
649. CDA Developer should receive reimbursement from TxDOT to the See Question 648. 1/25/08
24.2.2 same extent as set forth in § 24.2.2 in the event that taxes will be
imposed on the value of the right to collect tolls.
650. CDA Any amounts paid by TxDOT for losses incurred by Developer No change. TxDOT has no privity of contract or liability with the 10/19/07
General (including Compensation Amounts and Termination Design-Build Contractor. Note that the cost impacts of a
Compensation) shall also include losses incurred by the Design- | Compensation Event could include increased Developer costs it
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Build Contractor. would owe to Contractors directly attributable to the Compensation
Event. See the definition of Compensation Amount. Also note that
the measure of Termination Compensation in some instances
includes demobilization costs owing by Developer to Contracts.
See Exhibit 23.
651. CDA Any amounts paid by TxDOT for losses incurred by Developer See Question 650. 1/25/08
General (including Compensation Amounts and Termination
Compensation) shall also include losses incurred by the Design-
Build Contractor.
652. CDA Please provide details as to the envisioned approvals and Determining the necessary approvals and permits is a 10/19/07
General permits necessary for the development of the Project. responsibility of Developer and will, to some extent, depend on
Developer’s solution.
653. | CDA Any Developer obligation to mitigate damages shall be qualified | See Question 119. 10/19/07
General so that no such obligation is understood to require Developer to
take actions that would prejudice performance of the works or
give rise to an increase in costs for the Developer.
654. CDA TxDOT shall not exercise set-off rights against Developer with See Question 478. 10/19/07
General respect to payments directly due to the Design-Build Contractor
for Compensation Events or otherwise.
655. CDA Please update the Table of Contents. The table of contents is updated with each reissuance of the CDA. | 1/25/08
General
656. CDA Whenever TxDOT is provided with a discretionary right unless No change is necessary. Section 6.3.4.1 provides that the 1/25/08
General expressly provided that the same shall be at the sole discretion standard is reasonableness if no other standard is provided.
of TxDOT, please add language that provides that such right has | Sections B.2, F.6.b and J of Exhibit 4 all expressly provide for sole
to be exercised in a reasonable manner in each such instance: discretion.
Section B.2. of Exhibit 4, Section F.6.b. of Exhibit 4, Section J of
Exhibit 4.
657. | CDA TxDOT shall not exercise set-off rights against Developer with See Question 478. 1/25/08
General respect to payments directly due to the Design-Build Contractor
for Compensation Events or otherwise.
658. | CDA Please provide details as to the envisioned approvals and See Question 652. 1/25/08
General permits necessary for the development of the Project.
659. CDA Any Developer obligation to mitigate damages shall be qualified See Question 119. 1/25/08
General so that no such obligation is understood to require Developer to
take actions that would prejudice performance of the works or
give rise to an increase in costs for the Developer.
660. CDA 1. The provisions governing the Public Funds should be 1. The provisions governing the Public Funds are generally set 4/4/08
General consolidated into one section in the CDA. Right now, these forth in CDA Exhibit 7, Part E, Payment of Public Funds. However,
Public Funds provisigns are spregd. all over t_he vellrious dpcuments which is it is necessary that t_hgy appear in other se_ct_ions of the RF.P as
Amount confusing (e.g. provisions dealing with Public Funds can be well. For example, it is necessary for provisions dealing with the
found in Part E, Section 2.2 of Exhibit 7 to the CDA; in the procurement (including with respect to the Public Funds Amount)
definition of “Payment Activity” in Exhibit 1 to the CDA; in Section | be placed in the ITP. Also, Exhibit 1 contains definitions used
5.6 of Exhibit C to the ITP, etc.). throughout the CDA, and so it is appropriate for the term to be
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interchange to east of the IH 635/IH 35E. In addition, Addendum
4 further contemplates that in the event that TxDOT, in its
discretion, issues NTP 3, an additional third Managed Lane will
be required to be built by the Developer in each direction. As the
initial scope of construction, as noted above, will only
contemplate the construction of two Managed Lanes, the design
and build contractor will, in respect of the initial construction
works, construct the relevant substructure and related works for
two Managed Lanes rather than three. In the event that NTP3 is
indeed issued by TxDOT, the design build contractor will be
required to construct all of the substructure and related works for
the contemplated third Managed Lane. Such construction
sequence, although it alleviates, in some regard, the need to
increase the initial Public Funds Amount, will result in a Public
Funds Amount Request with respect to the third lane that will be
in excess of the original construction cost therefor. As per the
terms of the CDA, the costs involved with the construction of the
third lane and the underlying substructure will have to be
provided by TxDOT (through Public Funds or otherwise).

2. Additionally, since the current draft of the CDA Documents
does not give the Developer the right to start tolling a Toll

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
2. Please define “Total Project Construction Costs”. there as well.
. S 2. The term “Total Project Construction Costs” as used in
3. F'ln.ally, we.would appreglate if you could refer us to'statutory Attachment 2 to Exhibit 7 is defined therein as Proposal Form P,
provisions which set forth (i) that only 10% of mobilization costs Part A. Box A
can be funded, (ii) that design and other costs are prorated (as ’ '
required by the definition of “Payment Activity” the Exhibit 1 of 3. These provisions are required by TxDOT. TxDOT believes they
the CDA) and which, in general, (iii) require the payment process | are consistent with law.
as set out in Part E of Exhibit 7.
661. | CDA We refer to CDA Q&A 636. The definition of Payment Activity in | To help manage the use of any public funds, TxDOT requires 5/9/08
General Exhibit 1 to the CDA says that Developer’s indirect costs such as | payment to be made for completed physical work.
project management, administration, design, contingencies, etc.
shall be prorated through all Payment Activities. We have
sought TxDOT's feedback as to why design costs should be
spread in all items, when the cost is not incurred during the
entire construction period, but in specific moments. In CDA Q&A
#636 we enquired as to whether this was a statutory
requirement, and TxDOT indicated that this is not necessarily the
case. We believe that it appropriate for design costs to be paid
as they are incurred, unless there is some statutory requirement
which does not allow this.
662. CDA 1. Addendum 4 contemplates the initial construction of two 1. Any public funds requested for the IH 635 Section, IH 35E 4/10/08
General Managed Lanes along IH 35E from the Loop 12/IH 35E Section, IH 635/IH 35E Interchange and IH 635/US 75 Interchange

(via the Public Funds Request) is separate from any public funds
requested for the IH 35E Capacity Improvement Section (via the
Capacity Improvement Funds Request).

2. Addendum #6 is expected allow a separate Toll Segment
(changed to Project Segment) for the IH 35E Capacity
Improvement Section.

3. See clause (2) above.
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Segment unless Service Commencement has occurred with
respect to the whole Toll Segment, the issuance of NTP 3 will
result in a delay of the Service Commencement Date for the Toll
Segment affected by the work contemplates by NTP 3. The
Developer must be reimbursed for any Loss of Toll Revenues or
other damages or losses incurred as a result of such delay and
any Public Funds available for the works contemplated by NTP3
must include all such amounts.

3. Lastly, the CDA should make it clear that in the absence of
the issuance of NTP3 by the relevant deadline therefor,
Substantial Completion, Final Acceptance and Service
Commencement Date with respect to the Toll Segment
containing the work to be contemplated by NTP3 can occur with
further delay.

663. | CDA

General

Addendum #5 does not contemplate the situation where the
environmental reevaluation approval is obtained, but on
conditions which increase the cost of construction or extend the
construction schedule. Either (i) TxDOT must compensate
Developer 100% for the increase costs or schedule extension; or
(i) an obligation to seek to agree a TxDOT Change (discussed
below), failing which termination rights arise, should apply.

Other than as contemplated in clause (g) of the definition of
TxDOT-Caused Delay, such events are Developer’s risk.

5/9/08

664. | CDA

General

We expect TxDOT will issue an Addendum 6 that will reflect all
the comments submitted by us on April 4, 2008 and April 10,
2008 that have not been addressed in Addendum 5. Please
advise when such Addendum 6 will be forthcoming.

Correct.

5/9/08

665. CDA

General

The bid schedule does not provide dates for further TSA
negotiations. The TSA has not been agreed by both parties.
Please provide us with the opportunity to discuss the latest draft
of the TSA and our comments submitted on April 18, 2008 and
revise the bid schedule accordingly.

TxDOT has forwarded your comments to NTTA, but does not
anticipate any further opportunities for discussion with NTTA.

5/9/08

666. | CDA

General

CDA Section 4.1.4.1 - Please add the word “approval” where
indicated in the following sentence from the first paragraph:

“(a) if Developer’s Proposal includes an alternative technical
concept approved by TxDOT and described in Exhibit 2 that
requires an environmental reevaluation, such deadline may be
extended until the date that is 60 days after the date that TxDOT
obtains such environmental reevaluation approval (if later)”

Similar changes should be made in all locations where the
documents refer to TxDOT obtaining environmental reevaluation
approval related to ATCs including, but not limited to CDA
Sections 6.2.12.2 (3 locations), 19.14.1 (2 locations), Exhibit 1,
Definition of NEPA Finality Date (1 location), Exhibit 1, Definition

Addendum #6 is expected to make the requested changes.

5/9/08
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of Operating Commencement Date (3 locations), Exhibit 1,
definition of TxDOT-Caused Delay (g) (1 location), Exhibit 7, Part
E.1. (1 location), Exhibit 9 (4 locations), Exhibit 23 Part E (2
locations), Exhibit 23 Part G (2 locations) (please see also
separate comments below).

667.

CDA
General

The term “alternative technical concept” should be capitalized in
all locations where it is used in the CDA and a definition for said
term should be included in CDA Exhibit 1. The definition should
be consistent with the ITP Section 3.1.

The use of the term “alternative technical concept” in the CDA
should be sufficient because each use refers to a description in
Exhibit 2.

5/9/08

668.

CDA
Exhibit 1

Definition of “Abandonment”:
Please delete clause (a).

Addendum #1 is expected to add “clearly” before “demonstrates.”
Addendum #3 is expected to delete “or omissions.”

10/19/07

669.

CDA
Exhibit 1

Definition of “Abandonment”:
Please delete clause (a).

See Question 668.

1/25/08

670.

CDA
Exhibit 1

Definition of “Additional Properties”:

“Additional Properties means properties proposed by Developer
to be added to the Project Right of Way to be used for Project-
related purposes that are not within the Project Right of Way
boundaries identified in the NEPA Approvals, including those
properties outside such boundaries to be used as Project
Specific Locations itional Proj
W@w : Con on.”

Any additional properties required in connection with IH-35
Capacity Improvement Section to accommodate functionality
requirements of the Ultimate Configuration should not be
considered “Additional Properties” for which the Developer is
responsible.

No change, but see Questions and Answers Matrix re Book 2B and
Reference Information Documents Question 43.

5/29/08

671.

CDA
Exhibit 1

Definitions of “Airspace”/“Unplanned Revenue Impacting
Facilities” and §11.3 of the CDA:

The contemplated non-compete protection is currently too
narrowly defined. In addition to the vertical column, facilities in
horizontally adjacent areas that may effectively adversely impact
the Developer’s operations should be included.

See Question 316.

10/19/07

672.

CDA
Exhibit 1

Definitions of “Airspace”/“Unplanned Revenue Impacting
Facilities” and §11.3 of the CDA:

The contemplated non-compete protection is currently too
narrowly defined. In addition to the vertical column, facilities in
horizontally adjacent areas that may effectively adversely impact
the Developer’s operations should be included.

See Question 671.

1/25/08

673.

CDA
Exhibit 1

Definition of “Base Case Financial Model”:

“Base Case Financial Model means the Financial Model

No change.

5/29/08
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Formulas and the assumptions and information used by or
incorporated in the Financial Model Formulas approved by the
Parties as of the Effective Date for the Project other than the IH
35E Capacity Improvement Section, and if the Financial Close is
after the Effective Date, as subsequently revised to reflect
differences in the financing terms and conditions set forth in the

and as

Model Formulas approved as of the Effective Date and as
otherwise approved by the Parties and subjected to an updated
audit and opinion from the independent model auditor within two
Business Days after Financial Close . . .”

674.

CDA
Exhibit 1

Definition of “Betterment”:
“Betterment has, with respect to a given Utility being Adjusted,
the meaning (if any) set forth in the Utility Agreement(s)
applicable to the Utility; in all other cases, “Betterment” means
(x) any upgrading of the Utility in the course of such Utility
Adjustment that is not attributable to the construction of the
Project and is made solely for the benefit of and at the election of
the Utility Owner, including an increase in the capacity,
capability, efficiency or function of an Adjusted Utility over that
which was provided by the existing Utility or (v) any mandatory
r requir law.”
The definition should include upgrades that are mandatory by
law.

No change. See Question 223.

10/19/07

675.

CDA
Exhibit 1

Definition of “Breakage Costs:”
Please include the text “or customary” after the text
“commercially reasonable” in the first line.

No change. It has to be commercially reasonable.

10/19/07

676.

CDA
Exhibit 1

Definition of “Breakage Costs:”
Please include the text “or customary” after the text
“commercially reasonable” in the first line.

See Question 675.

1/25/08

677.

CDA
Exhibit 1

Definition of Change in Law to include “any imposition of
. | prici . D Fort W

rea’
Several municipalities and states are currently experimenting
with universal road pricing schemes that charge drivers for
driving on any road. If such a scheme was to be implemented in
Dallas Fort Worth, it would have significant impact on the project
as even small decreases in overall traffic volume will has large
impacts on the revenue-generating capability of Managed Lane
projects.

No change. The requested change is already contemplated within
the definition of Change in Law.

10/19/07

678.

CDA
Exhibit 1

Definition of “Change in Law:”
Please replace the current definition with the following: “Change
in Law means (a) the adoption of any Law after the Proposal

Addendum #3 is expected to make the requested changes in
clause (b). The exclusions will, however, remain.

10/19/07
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Due Date or (b) any change, amendment to, repeal or revocation
of any Law or any change in the interpretation or application
thereof by any Governmental Entity after the Proposal Due
Date”.

679.

CDA
Exhibit 1

Definition of “Change in Law:”

Please replace the current definition with the following: “Change
in Law means (a) the adoption of any Law after the Proposal
Due Date or (b) any change, amendment to, repeal or revocation
of any Law or any change in the interpretation or application
thereof by any Governmental Entity after the Proposal Due
Date”.

See Question 677.

1/25/08

680.

CDA
Exhibit 1

Definition of “Change of Control”:

Please include the text “immediately prior to such Change of
Control” after the text “of the management of Developer” in the
ninth line of such definition.

Clause (a) should exclude from the concept of Change of Control
a change in the possession of the power to direct or control the
management of Developer due solely to bona fide open market
transactions over recognized stock exchanges.

In addition, in clause (e), the Developer should not be required to
deliver copies of shareholder agreements to TxDOT.

Line 9. Addendum #1 is expected to make the requested change.

Clause (a). Addendum #1 is expected to make the requested
change.

Clause (e). No change. TxDOT must have the ability to verify.

10/19/07

681.

CDA
Exhibit 1

Definition of “Change of Control”:

In clause (e), the Developer should not be required to deliver
copies of shareholder agreements to TxDOT.

See Question 680.

1/25/08

682.

CDA
Exhibit 1

Definition of “Change Request”

Please consider whether non-mandatory Upgrades that are part
of the Ultimate Configuration should not be treated as a Change
Request. Therefore, please add the words “that are not part of
the Ultimate Configuration” at the end of such definition. (This
provision was accepted in SH 121.)

No change is appropriate. But see Question 317.

10/19/07

683.

CDA
Exhibit 1

Definition of “Change Request”

Please consider whether non-mandatory Upgrades that are part
of the Ultimate Configuration should not be treated as a Change
Request. Therefore, please add the words “that are not part of
the Ultimate Configuration” at the end of such definition. (This
provision was accepted in SH 121.)

See Question 677.

1/25/08

684.

CDA
Exhibit 1

Definition of “Comparable Limited Access Highways”
Please delete the word “full” after the text “Highways that have”
in the first line and replace it with the text “, in whole or in part,”.

See revisions to the definition.

10/19/07

685.

CDA
Exhibit 1

Definition of “Comparable Limited Access Highways”
Please delete the word “full” after the text “Highways that have”

See Question 684.

1/25/08
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in the first line and replace it with the text “, in whole or in part,”.
686. CDA Definitions of “Compensation Event” and “Relief Event”: No change. This is a normal risk of ownership. See Question 305. | 10/19/07
Exhibit 1 Add Relief Event (h) as a Compensation Event. Work done in
the vicinity of the Project Right of Way that disrupts Developer’s
onsite Work could also increase costs. This risk should not be
borne by the Developer alone.
687. CDA Definitions of “Compensation Event” and “Relief Event”: No change. Note that Relief Events may become Compensation 10/19/07
Exhibit 1 . . Events under Section 13.1.4.4. Developer will have the protection
Add. Relief Evept (0) as a Compensation Event. ,A” of clause (m) of the definition of Compensation Event. In addition,
environmental issues are beyond the'De.veloper s control and a termination remedy exists and any challenge should be known
cannot be managed by it entirely. This risk should be shared ; . ;
. prior to close of financing.
with TxDOT.
688. CDA Definitions of “Compensation Event” and “Relief Event”: See Questions 686 and 687. 1/25/08
Exhibit 1 Add Relief Events (h) and (o) to Compensation Event.
Relief Event (h): Work done in the vicinity of the Project Right of
Way that disrupts Developer’s onsite Work could also increase
costs. This risk should not be borne by the Developer alone.
Relief Event (0): All environmental issues are beyond the
Developer’s control and cannot be managed by it entirely. This
risk should be shared with TxDOT.
689. CDA Definitions of “Compensation Event” and “Relief Event”: No change. 5/9/08
Exhibit 1 Please add the following as a Compensation Event and a Relief
Event:
> > T ical T Saf
Standards;”
690. CDA Definition of “Compensation Event” Failure to approve conditions to commencement of construction. 10/19/07
Exhibit 1 Failure to approve satisfaction of the conditions to No change. TxDOT does not issue an approval of the conditions
commencement of construction should be treated as a precedent to commencement of construction. See Section 7.6.1.
Compensation Event. Clause (p). No change. TxDOT believes Developer is better able
Please add the following text after the text “from any local to manage this risk. Note that in this project utilities are generally
Government Entity” in clause (p): “or unreasonable and entitled to 100% reimbursement.
unjustified delay by a Utility Owner with whom Developer has
been unable to enter into a Utility Agreement in connection with | 1ause (t). No change, but see clause (s).
a Utility Adjustment.” It is unreasonable for the Developer to i. No change. Failure by TxDOT to provide lands is covered as a
bear this risk. Please add a new clause (t): “occurrence of a Compensation Event as a TxDOT-Caused Delay.
Relief Event that directly causes delay in performance for a .
consecutive period of 270 days.” ii. No change.
The following Compensation Events should be added: iii. No change, but see Section 17.5.1.5.
I. Failure by TxDOT to provide lands; iv. No change, but see clauses (c) and (f) of the definition of
i. Protest actions or a Iab.or.dlsputes; . . Compensation Event.
iii. Governmental expropriation or confiscation of property by
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governmental authorities; and

iv. TxDOT materially impeding the Developer from carrying out
its obligations under this Agreement as a result of exercising its
rights of access to the Project facilities under the CDA.

691.

CDA
Exhibit 1

Definition of “Compensation Event”

1. Please add the following text after the text “from any local
Government Entity” in clause (p): “or unreasonable and
unjustified delay by a Utility Owner with whom Developer has
been unable to enter into a Utility Agreement in connection with
a Utility Adjustment.” It is unreasonable for the Developer to
bear this risk.

2. The HOV Discount Factor and the HOV Discount Period
described in Exhibit 4 to the CDA may be modified by TxDOT in
its sole discretion. If the HOV Discount Factor were to be raised
or the HOV Discount Period were decreased or eliminated by
TxDOT, such modification will likely adversely impact the of HOV
users. A decrease in traffic attributable to an increase of the
HOV Discount Factor or a decrease of the HOV Discount Period
should be a Compensation Event.

3. The following Compensation Events should be added:
-Protest actions or labor disputes; and
-TxDOT materially impeding the Developer from carrying out
its obligations under the CDA as a result of exercising its rights
of access to the Project facilities under the CDA.

1. See Question 690.
2. No change.

3. No change. Note that Section 11.2.4 provides that certain
impacts impeding the Developer will be treated as Relief and
Compensation Events.

1/25/08

692.

CDA
Exhibit 1

Definition of “Compensation Event”

The HOV Discount Factor and the HOV Discount Period
described in Exhibit 4 to the CDA may be modified by TxDOT in
its sole discretion. If the HOV Discount Factor were to be raised
or the HOV Discount Period were decreased or eliminated by
TxDOT, such modification will likely adversely impact the of HOV
users. A decrease in traffic attributable to an increase of the
HOV Discount Factor or a decrease of the HOV Discount Period
should be a Compensation Event.

See Question 691(2).

4/4/08

693.

CDA
Exhibit 1

Definition of “Compensation Event”

Clause (i) should be amended as follows: “TxDOT’s suspension
of tolling pursuant to i .6.1 (if th ndition i
3.6.1.1 through 3.6.1.3 have not been satisfied) and Section
3.6.3 of the Agreement to the extent set forth in Section 3.6.3 of
the Agreement;”

This language merely clarifies that if the conditions of 3.6.1.1
through 3.6.1.3 have not been satisfied, the Developer shall be

Addendum #6 is expected to provide compensation for suspension
of tolling pursuant to Section 3.6.1 if the conditions of Sections
3.6.1.1 through 3.6.1.3 have not been satisfied. See Question 570.

4/4/08
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entitled to compensation. This provision is of great concern to
our potential lenders.

694.

CDA
Exhibit 1

Definition of “Compensation Event”

Clause (i) should be amended as follows: “TxDOT’s suspension
of tolling pursuant to i .6.1 (if th ndition i

3.6.1.1 through 3.6.1.3 have not been satisfied) and Section
3.6.3 of the Agreement to the extent set forth in Section 3.6.3 of
the Agreement;”

This language merely clarifies that if the conditions of 3.6.1.1
through 3.6.1.3 have not been satisfied, the Developer shall be
entitled to compensation. This provision is of great concern to
our potential lenders.

TxDOT'’s response in the Q&A Matrix indicated that
compensation will be provided for suspension of tolling pursuant
to 3.6.1 if the conditions of 3.6.1.1-3.6.1.3 are not satisfied.
Please confirm this is correct.

See Question 693.

5/9/08

695.

CDA
Exhibit 1

Definition of “Compensation Event”
Clause (m): “Issuance by a court in a legal proceeding
challenging any NEPA Approval or environmental reevaluation
necessary in connection with an alternative technical concept
TxDOT an ri in Exhibit 2 of a temporary
restraining order or other form of temporary injunction that
prohibits prosecution of any portion of the Work or imposition of
tolls;
Clause (n): “Any change in the design concept of the Project or
any portion thereof resulting from judicial or administrative action
taken with respect to a legal challenge to any NEPA Approval or

environmental reevaluation necessary in connection with an

lternativ hnical con rov TxDOT an ri
in Exhibit 2 as compared to the design concept indicated in the

alternative that was the subject of the NEPA Approval or

in Exhibit 2, except to the extent the change in design concept
had already been incorporated into Developer’s design
schematics assumed in connection with the Base Case Financial
Model;

Clause (p): “Failure to obtain, or unreasonable and unjustified
delay in obtaining, a Governmental Approval from any local
Governmental Entity, except to the extent that such failure or
delay results from failure by any Developer-Related Entity to
locate or design the Project or carry out the work in accordance

Addendum #6 is expected to add the requested parenthetical to
clause (p). See Question 740.

5/29/08
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with the NEPA Approval, environmental reevaluation necessary

IxDOT and described in Exhibit 2 or other Governmental
Approval (which failure may include (i) modification by or on
behalf of Developer (other than in ion with an rnativ

hnical con rov TxDOT an ri in Exhibi
2) of the design concept included in the NEPA Approval or

in Exhibit 2, (ii) means or methods used by any Developer-
Related Entity for carrying out the Work, or (iii) decision or action
by or on behalf of Developer to use or acquire Additional
Property);

Add a clause (1): “The imposition of any mitigation measures or

Provi Approval in rior h which is nin

(90) days prior to the Proposal Due Date.

696.

CDA
Exhibit 1

Definition of “Completed Payment Activity”
Please delete definition as it is not used.

See Exhibit 7, Part E.

10/19/07

697.

CDA
Exhibit 1

Definition of “Completed Payment Activity”
Please delete definition as it is not used.

See Question 696.

1/25/08

698.

CDA
Exhibit 1

Definition of “Contractor”
Please add the following text “other than NTTA” after the text
“any Person” in the first line of such definition.

No change. Excluding NTTA would have unintended effects. See
Question 703.

1/25/08

699.

CDA
Exhibit 1

Definition of “Contractor”

Please add the text “(other than NTTA)” after the word
“Contractor” each time it occurs in the following provisions:
Sections 7.1.3, 7.6.1.9,8.9.1.7,9.1.8,9.3.3.1,9.3.3.2, 10.2.1,
10.2.2,10.2.3, 10.6.1, 10.6.3, 10.8.1, 10.8.3, 10.10.2, 10.11.1,
15.1.13,16.1, 16.1.2.4, 16.1.2.5, 16.1.2.8, 16.1.2.9, 16.5.1.6,
23.1 and 24.5.3 of the CDA; Definitions of “Contract” and “Key
Contractor” in Exhibit 1 of the CDA; Part H. 4. of Exhibit 4;
Clause (d) of the introductory paragraph in Attachment 1 to
Exhibit 8 of the CDA; Sections 8, 9 and 12 of Exhibit 20 of the
CDA; In Ref. 19 and 20 of Exhibit 21 of the CDA; Section 5.7 of
Exhibit C of the ITP; Section 16.5.1.6 of Exhibit 8 to Exhibit H-1
of the ITP; and Sections 16.2.1, 16.2.3.1, 16.2.4 and 16.2.4.1 of
Form K of the ITP.

Addendum #6 is expected to make the requested changes other
than in Sections 10.8.1 and 10.8.3 (see NTTA TSA Sections 25(b)
and (c)), 10.10.2 and 10.11.1 (see last sentence of each such
Section), the definitions of “Contract” and “Key Contract,” Section
5.7 of Exhibit C of the ITP and Attachment 1 to Form K-1 (not
currently applicable to NTTA because it will have no physical
activity on the Project).

4/4/08

700.

CDA
Exhibit 1

Definition of “Critical Path”
This should also include reference to an effect on the Final

Addendum #3 is expected to revise the definition to read: “the
longest chain(s), in terms of time, of logically connected activities

10/19/07
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Acceptance Date. (This provision was accepted in SH 121). on the Project Schedule ending with Service-CommencementEinal
Acceptance. Any delay along a Critical Path will affect the
calculated Service Commencement Date_or Final Acceptance
Date.”
701. CDA Definition of “Critical Path” See Question 700. 1/25/08
Exhibit 1 This should also include reference to an effect on the Final
Acceptance Date. (This provision was accepted in SH 121).
702. CDA Definition of “Developer-Related Entities” No change. Developer is responsible for acts and omissions of its | 10/19/07
Exhibit 1 Please delete clauses (c) and (d) in their entirety. Contractors.
703. CDA Definition of “Developer-Related Entities” 1. No change. This would have unintended effects, among other 1/25/08
Exhibit1 . — things, of (i) reducing TxDOT’s 1.5.2 protections from claims of
1 Plgase add the following text at the end of Sl.JCh definition reliance on RIDs, (ii) reducing TxDOT’s 6.3.2.5 protections from
provided however that. N,TTA shall not be considered a NTTA-caused delays, (iii) improperly removing 8.8.4 Patron
Developer-Related Entity”. Confidential Information provisions from application to NTTA, (iv)
2. Further, please delete clauses (c) and (d) in their entirety. It | exonerating Developer from all responsibility for NTTA acts under
is inappropriate for the Developer to incur liability for any such 10.2.5, (v) exempting the NTTA contract from including the
unrelated persons. federally required anti-discrimination clause under 10.8.2, (vi)
excluding the acts, omissions or harm NTTA might cause from
Developer’s indemnities, etc.
2. See Questions 698 and 702.
704. CDA Definition of “Developer-Related Entities” Addendum #6 is expected to add the parenthetical as requested 4/4/08
Exhibit 1 Please add the text “(other than NTTA)” after the text other than to Sections 1.5.2, 6.3.2.5, 8.9.1.1 (not currently
“Developer-Related Entities” or “Developer-Related Entity”, as applicable to NTTA because it will have no physical activity on the
the case may be, each time it occurs in the following provisions: Project, but if Developer and NTTA enter into a future agreement
Sections 1.5.2, 6.3.2.5, 6.3.8.1(b), 7.6.1.17, 8.9.1.1,8.9.2.1, that would violate 8.9.1.1, Developer should be responsible),
10.2.5,10.7.1,10.7.1.3, 10.7.1.4, 10.7.1.6, 10.7.2, 10.8.2, 10.13, | 8.9.2.1 (same reason), 10.8.2 (see NTTA TSA Section 25(b)),
16.1.2.13,16.5.1.2, 16.5.1.3, 16.5.1.4, 16.5.1.5, 16.5.1.8, 16.1.2.13, 17.1.1.6 (there is no contemplated Airspace use by
16.5.1.9,16.5.1.10, 16.5.1.11, 16.5.1.12, 16.5.1.13, 17.1.1.6, NTTA under the NTTA TSA other than its signage, but if Developer
17.3.11.2 and 24.2.2 of the CDA; and NTTA enter into a future agreement that would violate
The definitions of “Compensation Event” (clauses (f) and (p)), 17.1.1.6, Developer should be responsible), “Developer Release(s)
“Developer Release(s) of Hazardous Material”, “Discriminatory of Hazardous Materials” (the definition does not currently apply to
Change in Law”, “Relief Event” (first paragraph as well as NTTA because it will have no on-site activity that could expose it to
clauses (i), (m), (0), (q) and (r)), “TxDOT Caused Delays” (first liability, but if Developer and NTTA enter into a future agreement
paragraph) and “TxDOT Release(s) of Hazardous Material” in that leads to an NTTA release of Hazardous Materials, Developer
Exhibit 1 of the CDA; Section 4 of Exhibit 4 of the CDA; Sections | should be responsible), clause (m) of “Release Event” (similar
16.5.1.1,16.5.1.2,16.5.1.3, 16.5.1.4, 16.5.1.5, 16.5.1.8, reason), “TxDOT Release(s) of Hazardous Materials” (similar
16.5.1.9, 16.5.1.10, 16.5.1.11 and 16.5.1.12 in Exhibit 8 to reason), Section 4 of Exhibit 4 (similar reason).
Exhibit H-1 of the ITP.
Further, please delete clauses (c) and (d) in their entirety. Itis
inappropriate for the Developer to incur liability for any such
unrelated persons.
705. | CDA Definition of “Discriminatory” or “Discriminatory Action” No change. 10/19/07
Exhibit 1 Please delete clauses (ii) through (v).

353134_2.DOC

138

September 24, 2008



IH 635 MANAGED LANES PROJECT
DRAFT QUESTIONS AND ANSWERS MATRIX — COMPREHENSIVE DEVELOPMENT AGREEMENT

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
706. CDA Definition of “Discriminatory” or “Discriminatory Action” See Question 705. 1/25/08
Exhibit 1 Please delete clauses (ii) through (v).
707. CDA Definition of “Discriminatory Change in Law” No change. 10/19/07
Exhibit 1 Please add the following text “or affects and/or” before the text
“the effect of which is.” Please delete clauses (b) and (c).
708. CDA Definition of “Discriminatory Change in Law” See Question 707. 1/25/08
Exhibit 1 Please add the following text “or affects and/or” before the text
“the effect of which is.” Please delete clauses (b) and (c).
709. CDA Definition of “Disputes Board Member Misconduct” Addendum #1 is expected to revise Rule R-10(a) to read, “... (i) 10/19/07
Exhibit 1 In Subsection (a), delete “ex parte communication or discussion neither Party, including the members of its Conflicts Group and its
between any Disputes Board member and either Party (or a counsel ...”
member of the Conflicts Group on behalf of either Party) or
other.” The impermissible ex parte communications are
adequately covered by the remainder of the sentence.
710. CDA Definition of “Disputes Board Member Misconduct” See Question 709. 1/25/08
Exhibit 1 In Subsection (a), delete “ex parte communication or discussion
between any Disputes Board member and either Party (or a
member of the Conflicts Group on behalf of either Party) or
other.” The impermissible ex parte communications are
adequately covered by the remainder of the sentence.
711. CDA Definition of “Dispute Resolution Procedures” No change. Addendum #3, however, is expected to clarify the 10/19/07
Exhibit 1 Please exclude the “Informal Resolution Procedures” from the Dispute Resolution Procedures. See Question 520.
definition.
712. CDA Definition of “Dispute Resolution Procedures” See Question 711. 1/25/08
Exhibit 1 Please exclude the “Informal Resolution Procedures” from the
definition.
718. CDA Definition of “Exempt Refinancing” No change. The requested language would eviscerate the 10/19/07
Exhibit 1 Please replace the current clause (b) with the following text “(b) Refinancing notice and Refinancing Gain provisions, as virtually all
the refinancing, remarketing or replacement of any Project Debt Project Debt contemplates that it will eventually be refinanced. The
which occurs as a contemplated feature of such Project Debt”. existing definition already addresses Refinancings taken into
account in the Base Case Financial Model.
714. CDA Definition of “Exempt Refinancing” Addendum #3 is expected to add: “(e) Periodic resetting on a 1/25/08
Exhibit 1 Please replace the current clause (b) with the following text “(b) daily, weekly or monthly basis of interest on Project Debt at a
the refinancing, remarketing or replacement of any Project Debt | variable or floating rate that is determined according to specific
which occurs as a contemplated feature of such Project Debt objective indices or criteria set forth in the Funding Agreement.
and does not result in the issuance of different or additional Commercial paper does not qualify for exemption under this clause
Project Debt”. (e). For this purpose, "commercial paper" means a short-term debt
instrument that is issued for varying terms (from 1 to 270 days) at
interest rates that correspond to the individual terms placed.
Commercial paper matures at the end of each term and may be
subsequently reissued.”
715. CDA Definition of “Exempt Refinancing” Addendum #6 is expected to revise clause (e). 4/4/08
Exhibit 1 In clause (e), please add the text “and remarketing” after the text
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“Periodic resetting” in the beginning of the clause and replace
the text “or monthly basis” with the text “, monthly or any similar
basis” after the text “daily, weekly” in the first line.
716. | CDA Definition of “Exempt Refinancing” See Question 715. 5/9/08
Exhibit 1 Please remove the exclusion of commercial paper from the
definition of exempt refinancing, or explain why it is necessary or
appropriate.
717. CDA Definition of “Exempt Vehicles” No change. See Question 39. 10/19/07
Exhibit 1 Please insert the text “in accordance with the terms of the
Agreement” after the text “operation of the Project” in the fourth
line.
718. | CDA Definition of “Exempt Vehicles” See Question 717. 1/25/08
Exhibit 1 Please insert the text “in accordance with the terms of the
Agreement” after the text “operation of the Project” in the fourth
line.
719. CDA Definition of “Existing Improvements” Note that IH 635/US 75 Interchange is a defined term and is 10/19/07
Exhibit 1 Please consider whether a more specific description of these described in the Technical Provisions.
improvements should be included in an annex.
720. | CDA Definition of “Existing Improvements” See Question 719. 1/25/08
Exhibit 1 Please consider whether a more specific description of these
improvements should be included in an annex.
721. CDA Definition of “Fair Market Value” Addendum #6 is expected to add “Subject to clause (e) below” to 4/4/08
Exhibit 1 Please include the following new sentence in clause (a)(ii) of the | the beginning of clauses (a)(ii) and (a)(iv).
definition “Notwithstanding anything herein to the contrary, all
information relating to the occurrence of a Compensation Event
should be treated without duplication in the manner as set forth
in clause (e) of this definition.”
722. CDA Definition of “Fair Market Value” in clause (iv) No change. Insurance availability and assertion of coverage 10/19/07
Exhibit 1 The Developer should have a right to compensation if it assigns | claims will be in Developer’s control. It will make decisions on
its rights to insurance coverage relating to an unusual temporary | deductibles and policy amounts within the parameters of the CDA,
event or circumstance specific to the Project. and bears the risk of deductibles, inadequacy of coverage and
failure to file claims.
723. | CDA Definition of “Fair Market Value” in clause (iv) See Question 722. 1/25/08
Exhibit 1 The Developer should have a right to compensation if it assigns
its rights to insurance coverage relating to an unusual temporary
event or circumstance specific to the Project.
724. CDA Definition of “Fast-Track Dispute” Addendum #1 is expected to make the requested change. 10/19/07
Exhibit 1 Please insert “means” between “Dispute” and “any”.
725. CDA Definition of “Force Majeure”/“Relief Event” For certain purposes, Force Majeure Events are treated differently | 10/19/07
Exhibit 1 Please explain why unavailability of insurance for the risks of than Relief Events. See Question 388.
flood, earthquake, etc. shall be a Force Majeure Event and not a
Relief Event, especially in light of the fact that a Force Majeure
Event is also a Relief Event (see (a) of definition of Relief Event).
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726. CDA Definition of “Force Majeure”/“Relief Event” Unavailability of insurance for such risks will result in such risks 1/25/08
Exhibit 1 Unavailability of insurance for the risks of flood, earthquake etc. being Relief Events under clause (a) of the definition of Relief
shall all be a Relief Event, especially in light of the fact that a Event rather than under clause (b) of the definition. See Question
Force Majeure Event is also a Relief Event (see (a) of definition 725.
of Relief Event).
727. CDA Definition of “Funding Agreement” No change. The requested text at end of the clause is already 10/19/07
Exhibit 1 In clause (a), please insert the text “premium letter” after the adequately covered by the last clause.
words “or control agreement,” in the second line and the text “or
any agreement relating to any financing of a PABs Issuer in
connection with the Project” at the end of such clause.
728. CDA Definition of “Funding Agreement” Addendum #3 is expected to make the first requested change but 1/25/08
Exhibit 1 In clause (a), please insert the text “premium letter” after the not the second change. The phrase “or any agreement relating to
words “or control agreement,” in the second line and the text “or | any financing of a PABs Issuer in connection with the Project” is
any agreement relating to any financing of a PABs Issuer in too vague and broad, and the laundry list already covers all the
connection with the Project” at the end of such clause. forms of funding agreements expected for bond financings,
whether taxable or tax-exempt.
729. CDA Definition of “Highway” No change. Section 201.103 refers to the Commission’s powers 10/19/07
Exhibit 1 Please consider whether a specific reference to Section 201.103 | and duties and does not purport to fix a definition of highway.
of the Texas Transportation Code should be included in this
definition.
730. | CDA Definition of “Highway” See Question 729. 1/25/08
Exhibit 1 Please consider whether a specific reference to Section 201.103
of the Texas Transportation Code should be included in this
definition.
731. CDA Definition of “Initial Senior Project Debt” The reference to "face amount" connotes that it include funds both | 4/10/08
Exhibit 1 Please clarify that any amounts contemplated (as available to be | drawn and available for draw.
drawn) as part of the original financing to be provided for the
construction of the new capacity improvement, even if not shown
as drawn or outstanding as part of the financing plan as a result
of the discretionary right of TxDOT to issue NTP3 would
constitute “Initial Senior Project Debt”.
732. CDA Definition of “Intelligent Vehicle Highway System” Addendum #1 is expected to make the requested change. 10/19/07
Exhibit 1 Please reinsert definition as it is used in the definition of
Unplanned Revenue Impacting Facilities.
733. CDA Definition of “Interoperability Fee” No change is required. The provision is written with reference to 1/25/08
Exhibit 1 Please insert the text “(including NTTA, TxDOT or any other third | “any Person.” Further, it may not always be the case, for example,
party)” after the text “which manages and operates” in the that NTTA is included.
second line.
734. CDA Definition of “Key Contract” No change. Clause (f) does not apply to the Design-Build 10/19/07
Exhibit 1 Please delete clause (f). The provision adds an unnecessary Contractor’s subcontracts, because it only concerns prime
restraint to the Design-Build Contractor. contracts.
735. | CDA Definition of “Key Contract” See Question 734. 1/25/08
Exhibit 1 Please delete clause (f). The provision adds an unnecessary
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restraint to the Design-Build Contractor.
736. CDA Add Definition of “Lender Warning Notice” means a written notice | No change. See Question 618. 1/25/08
Exhibit 1 that TxDOT delivers to Developer pursuant to Section 20.4.1 and
containing a reference to Section 20.4.1."
See comment to Section 20.4.1.
737. CDA Definition of “Losses” No change. Note that the provision is reciprocal. 10/19/07
Exhibit 1 Please insert the word “reasonable” before the words “attorneys’,
accountant’s and expert” in the second line.
738. CDA Definition of “Losses” See Question 737. 1/25/08
Exhibit 1 Please insert the word “reasonable” before the words “attorneys’,
accountant’s and expert” in the second line.
739. CDA Definition of “Managed Lanes” Addendum #1 is expected to change the definition, including 10/19/07
Exhibit 1 Please delete the words “that increase traffic efficiency by using making the requested deletion.
various design and operational strategies (including congestion
priced tolls)” in the first and second line as the definition should
not be determined in respect of a qualitative analysis.
740. CDA Definition of “NEPA Approval” Addendum #6 is expected to clarify that the definition of NEPA 5/29/08
Exhibit 1 “NEPA Approval means collectiv vernmen Approval includes environmental reevaluations necessary in
required under NEPA in connection with the Project each connection with alternative technical concepts approved by TxDOT
decision-document-issued-by-FHWA-for-the Project-or-a-pertion and described in Exhibit 2.
ofthe Projeet, including all those identified in Section 4.2 of the
Technical Provisions and all approved supplements and
reevaluations pertaining to the Project, but excluding any
environmental reevaluations necessary in connection with an
lternativ hnical con rov TxDOT an ri
in Exhibit 2 as-efthe-Effective-Date.”
741. CDA Definition of “NEPA Finality Date” See Question 745. 10/19/07
Exhibit 1 Please replace the word “first” with the word “last” before the text
“to occur of (a)” in the first line.
742. CDA Definition of “NEPA Finality Date” See Question 745. 1/25/08
Exhibit 1 Please insert the text “the last to occur of (a)” before the text “the
date of expiration” in the first line and replace the text “; provided,
however, that if any such legal action is filed within the statute of
limitations, then NEPA Finality Date means” with the text “or (b)”.
Further, please replace the date “2007” with “2008” in each
instance that it occurs.
743. CDA Definition of “NEPA Finality Date” See Question 745. 1/25/08
Exhibit 1 Please provide the finality date for the NEPA approvals.
744. | CDA Definition of “NEPA Finality Date” 1. See Question 745. 5/9/08
Exhibit 1 1. Please add the word “approval” after the word “environmental o
reevaluation” in the proviso at the end of the definition of “NEPA 2. TxDOT does not agree that the statute of limitations does not
Finality Date” both times it occurs. apply to FONSls.
2. Further, please delete or clarify the reference to “statute of
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limitations” as we understand there is no statute of limitations
applicable to FONSIs.
745. CDA Definition of “NEPA Finality Date” Addendum #6 is expected to revise the definition as follows: 5/29/08
i i “ i i &. ; ;g g ! QQ g g . . . . . e
Exhibit 1 ;\:Ei E\fi\rF; %nna]llglté §D|a:t§e§ m;agnlsi;r\:vgl 2;; essary in ;n; n,r\1]E; ;PIiA; nAwi L val NEPA Finality Date means the date of expiration, without the filing
of a legal action, of the federal statute of limitations for
n Exh in Exhibit 2, the date of ex |rat|on without the filing of a legal commenemg Iegal action to Cha”e‘.‘ge the validity of any N.EP.A
action, of the federal statu?e of limitations for commencing legal Approval, provided, *?OYveYer’ that if any SUCh. Iegal action is filed
action to challenge the validity of such ary NEPA Approval or within the statete of I|m|tat|ens, then NEPA Fmath Dete means the
environmental reevaluation +ssued—en—e;—a#epﬂ4e—da{e—tha{-+s—sm date of entry, if later, of a final, non-appealable dismissal with
prejudice or judgment denying permanent injunctive relief in all
provided, however, that if any such legal action is filed W|th|n the legal actions brought challenging the validity of any NEPA
statute of limitations, then NEPA Finality Date means the date of Approval.
entry, if later, of a final, non-appealable dismissal with prejudice
or judgment denying permanent injunctive relief in all legal
actions brought challenging the validity of such any NEPA
Approval or environmental reevaluation Qr_emamnmenlaLLeelaLuaim ssuedrener—a#er—the

746. CDA Definition of “NTP2 Conditions Deadline”™ No change. See Question 173. 5/29/08
Exhibit 1 “NTP2 Conditions Deadline means (i) the outside date set forth

in the Milestone Schedule by which Developer is obligated under
the Agreement to satisfy all conditions to issuance of NTP2 or (ii)
mww ; : Project Fi -
Deadline, in each case as such deadline may be extended for
Relief Events from time to time pursuant to the Agreement.”

747. CDA Definitions of “Operating Commencement Date”, “Final For purposes of Substantial Completion, Service Commencement 4/10/08
Exhibit 1 Acceptance”, “Service Commencement”, “Substantial and Final Acceptance, Addendum #6 is expected to change “Toll
§§2.1,7.8.1 Completion” tShegment’]:tén new tern:j ‘;:I)qujecttSSegmerlt.'” TxDOT (tdoets r|130t btlelieve

LT . . L . e use of Section and Project Segment is inconsistent. Developer
783,784 g;g:ggéerg :ﬁdczst%f)lsaéeiqgﬁtt??hzﬁe'fnflﬂrsrggﬂgnq"\ggfd N0 | st commence construction of specified Sections (via Project
fers to the Operatin Cor?wmencement Date, whereas theyterm Segments) by specified deedlinee and must ebtain Service
[19_0” Segment’!ois useg for Substantial Completion Service Commencement of the entire P!’OjeCt (all Project Segments) by the
. . Service Commencement Deadline.
Commencement and Final Acceptance. Accordingly, as
currently drafted, a Section has to be constructed, but a Toll
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Segment has to be substantially completed. Either “Section” or
“Toll Segment” needs to be used consistently to avoid a
mismatch.

748.

CDA
Exhibit 1

Definition of “Operating Commencement Date”

Please add the word “approval” after the text “obtains the
environmental reevaluation” in clauses (a)(ii), (b)(ii) and (c)(ii) in
the definition of “Operating Commencement Date” each time it
occurs.

Addendum #6 is expected to make the requested changes.

5/9/08

749.

CDA
Exhibit 1

Definition of “Payment Activity”
Please define what constitutes “mobilization costs”.

Addendum #6 is expected to define mobilization costs in
Section 2.1.1.1 of the Technical Provisions.

4/4/08

750.

CDA
Exhibit 1

Definition of “Payment Activity”

Please revise the beginning of the definition as follows:
“Payment Activity means a Schedule Activity at the lowest level
of any branch of the WBS Level IV that represents all of the
Work that is eligible...”

No change.

5/9/08

751.

CDA
Exhibit 1

Definition of “Phase | Hazardous Materials Investigation”
Please provide a copy of such assessment, if available.

All available investigations are in the RID.

1/25/08

752.

CDA
Exhibit 1

Definition of “Phase 1 Hazardous Materials Investigation”
“Phase 1 Hazardous Materials Investigation means an
environmental assessment conducted materially in accordance
with ASTM E-1527-065, or any future revision or replacement
thereof, to identify Recognized Environmental Conditions and
potential Recognized Environmental Conditions.

If updated or original phase 1 investigations are conducted,
minor variations from the ASTM standard should not invalidate
the investigations. According to the ASTM website, ASTM E-
1527-05 is the most recent version of the phase 1 standard.

Addendum #6 is expected to change ASTM E-1527-06 to ASTM E-
1527-05. The term “materially” will not be added, but Addendum
#6 is expected to clarify the use of the term Phase 1 Hazardous
Materials Investigation in CDA Section 7.9.2 and the definition of
Pre-existing Hazardous Materials.

4/4/08

753.

CDA
Exhibit 1

Definition of “Phase 1 Hazardous Materials Investigation”
“Phase 1 Hazardous Materials Investigation means an
environmental assessment conducted materially in accordance
with ASTM E-1527-085, or any future revision or replacement
thereof, to identify Recognized Environmental Conditions and
potential Recognized Environmental Conditions.

If updated or original phase 1 investigations are conducted,
minor variations from the ASTM standard should not invalidate
the investigations. According to the ASTM website, ASTM E-
1527-05 is the most recent version of the phase 1 standard.

See Question 752.

5/9/08

754.

CDA
Exhibit 1

Definition of “Pre-Existing Hazardous Materials”
When will the Phase 1 study referenced in the definition of Pre-
Existing Hazardous Materials be provided?

Addendum #1 is expected to update the definition.

10/19/07

755.

CDA

Definition of “Pre-Existing Hazardous Materials”

All available investigations are in the RID.

1/25/08
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Exhibit 1 Please provide copies of the reports listed in clause (i) of such
definition.
756. CDA Definition of “Pre-Existing Hazardous Materials” The definition refers to the investigations in the RID. 1/25/08
Exhibit 1 Please include the reference to the TxDOT Phase | ESA
Addendum 1 performed for this project that was provided to the Proposer in
the RID.
757. CDA Definition of “Pre-Refinancing Data” Addendum #3 is expected to change “tax opinions” to “tax letters, 10/19/07
Exhibit 1 Clause (g), please delete the text “and tax opinions” after the text | assumptions and other documentation.” Because Refinancing
“appropriate back up data” in the third line. Gain involves a Post-Tax calculation, such documentation will be
relevant.
758. CDA Definition of “Pre-Refinancing Data” Disclosure is appropriate because this refinancing can affect 1/25/08
Exhibit 1 Please add “(a),” after “under clause” in the second line or termination.
provide an explanation why this is supposed to be excluded from | See Question 757.
the definition.
Clause (g), please delete the text “and tax opinions” after the text
“appropriate back up data” in the third line.
759. CDA Definition of “Project Financing Deadline” Addendum #3 is expected to contemplate that the deadline may be | 1/25/08
Exhibit 1 Please delete the clause references “(a)” and “(b)” and replace extended by up to 180 days.
the number “90” with the number “180".
760. | CDA Definition of “Project Right of Way” Indicative information is available in the RID. Detailed files have 1/25/08
Exhibit 1 Please provide copies of all real estate related documents been furnished. Please note that TxDOT has committed to two
affecting the property, including title reports and underlying lease | utility companies that it will pay replacement costs for their existing
and easement agreements as well as a survey of the property if utility relocations: TXU transmission at the IH 635/IH 35E
available. interchange (relocation costs only) and Atmos Energy Gas line
along the north side of IH 635 between Webb Chapel and Josey
Lane (easement and relocation costs).
761. CDA Definition of “Refinancing” 1. No change. See response to Question 691. 10/19/07
Exhibit 1 1. If the comment to the definition of “Exempt Refinancing” in .
item 303 above is not accepted, than the definition of E Claus: (fz;). N9 changde. Nlote thatt) cefrtiln ‘jjmf‘?”.qme”t& etc. are
“Refinancing” has to be rephrased so that a financing structure xempt Refinancings under clause (b) of that definition.
that contemplates renewable obligations or remarketing or 3. Clause (c). Addendum #1 is expected to make the following
refinancing of such obligation is excluded therefrom. revisions: “The disposition by Developer of any rights or interests
2. In clause (a) please delete the words “amendment, variation, in, or the creatllon M&Of any rights of part|0|pat[on in
novation, supplement,” in the first line. Further, please insert the respect of, Project Debt', Funding A'greements and Security
text “or any amendment, variation, novation or supplement of Documents or the creatlorj or grantlng 'by Developgr or-any Lender
any” after the word “Project Debt” in the second line. Finally, gf agy otger form Oft bem(ajfléor |n.tter%st n e'thfr Pr?rJ]ectDDeblt, ,
please add the text “that result in any such refunding, | unaing quehemgn S an f ecurity ocurr1nen S o.r € Developer's
defeasance or replacement” at the end of such clause. nterest whether by way of security or otherwise; or
3. Please delete clause (c) in its entirety. 4. Clause (d). No change.
4. In clause (d) (which becomes the new clause (c)), please
replace the word “through” with the word “and” and the text “(c)”
with the text “(b)”, both in the last line of such clause.
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762.

CDA
Exhibit 1

Definition of “Refinancing”

In clause (a), please insert the words “that results in the issuance
or incurrence of additional Project Debt” prior to the semi-colon
appearing in such clause.

No change.

1/25/08

763.

CDA
Exhibit 1

Definition of “Refinancing Data”
In clause (f), please delete the text “and tax opinions (if any)”
after the words “appropriate back up data” in the third line.

See response to Question 762.

10/19/07

764.

CDA
Exhibit 1

Definition of “Refinancing Data”
In clause (f), please delete the text “and tax opinions (if any)”
after the words “appropriate back up data” in the third line.

See Question 762.

1/25/08

765.

CDA
Exhibit 1

Definition of “Refinancing Gain”

The definition has to be revised so that TxDOT will only receive a
share in the Refinancing Gain if a refinancing leads to an IRR
higher than the greater of (i) 10.5% and (ii) the IRR projected in
the Base Case Model. Exempt Refinancings should be
exempted from the calculation of any Refinancing Gain.

Addendum #1 is expected to change 10.5% to 12% and provide
clarification with respect to Exempt Refinancings.

10/19/07

766.

CDA
Exhibit 1

Definition of “Refinancing Gain”

All Exempt Refinancing should be excluded from the calculation
of Refinancing Gain, not only the one set forth in clause (a) of
the definition of Refinancing Gain.

Refinancing Gain applies to all Refinancings other than any
Exempt Refinancing under clause (a) of the definition of Exempt
Refinancing, but it is calculated only at each non-Exempt
Refinancing.

4/4/08

767.

CDA
Exhibit 1

Definition of “Refinancing Gain”

“Refinancing Gain means for any Refinancing other than an
Exempt Refinancing and other than as set forth below an amount
equal to the greater of zero and [(A — B) — C], where:

A =the Net Present Value of the Distributions to be made over
the remaining Term following the Refinancing, as projected
immediately prior to the Refinancing (taking into account the
effect of the Refinancing and any previous Refinancings which
resulted in no Refinancing Gain (other than any Exempt
Refinancing under clauses (a) and (e) of the definition of Exempt
Refinancing) being paid to TxDOT) and using the relevant Base
Case Financial Model as updated (including as to the
performance of the Project) so as to be current immediately prior
to the Refinancing); . . .”

Resetting (decrease) of periodic interest rates may result in a
temporary gain to Developer, however, this gain would be out of
Developer’s control and would be of temporary nature, therefore
it should be excluded from the calculation of Refinancing Gain.

See Question 766.

4/4/08

768.

CDA
Exhibit 1

Definition of “Refinancing Gain”
TxDOT has indicated that all Exempt Refinancing is excluded

from the calculation of Refinancing Gain, as provided in the first
paragraph of the definition. The references in “A” and “B” are

See Question 766.

5/9/08
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used to calculate the value of the distributions before and after a
Refinancing. Please confirm that the next draft of the CDA is
expected to clarify the definition.

769.

CDA
Exhibit 1

Definition of “Related Transportation Facilities.”
Please delete the words “upgrades and expansions thereof”.

No change.

10/19/07

770.

CDA
Exhibit 1

Definition of “Related Transportation Facilities.”
Please delete the words “upgrades and expansions thereof”.

See Question 769.

1/25/08

771.

CDA
Exhibit 1

Definition of “Released for Construction Documents”
Please advise which documents are contemplated here as this is
a condition precedent to the commencement of construction.

See Question 158.

10/19/07

772.

CDA
Exhibit 1

Definition of “Relief Event”

Please delete the word “material” before the text “delay or
interruption” in the first sentence as it is overly broad.

In clause (b), unavailability of insurance for risks of flood,
earthquake, etc., should be deemed a Relief Event and not a
Force Majeure Event.

Failure by TxDOT to timely approve a remediation plan should
be deemed a Relief Event.

The failure of Utility Owners to reasonably cooperate as
necessary in Utility Adjustments should be deemed a Relief
Event.

In clause (d), please add the text “or Discriminatory Change of
Law” at the end of such clause.

In clause (e), please include reference to approval of conditions
to commencement of construction.

Clause (k) should be expanded to include all latent defects and
subsurface conditions, not only those at the boring holes.

Addendum #3 is expected to delete “material” before “delay or
interruption” in the first sentence.

See Question 726 regarding clause (b).
See Question 196.

Failure of Utility Owners to reasonably cooperate is deemed a
Relief Event under clause (q) (or under the Utility Agreement). See
Question 690.

The requested change to clause (d) is not necessary given that
Change in Law (clause (c)) includes Discriminatory Change of Law.

See Question 687 regarding clause (e).

See Question 8 regarding clause (k).

10/19/07

773.

CDA
Exhibit 1

Definition of “Relief Event”

1. Please delete the word “material” before the text “delay or
interruption” in the first sentence as it is overly broad.

In clause (b), unavailability of insurance for risks of flood,
earthquake, etc., should be deemed a Relief Event and not a
Force Majeure Event.

Failure by TxDOT to timely approve a remediation plan should
be deemed a Relief Event.

The failure of Utility Owners to reasonably cooperate as
necessary in Utility Adjustments should be deemed a Relief
Event.

2. Dependant on the nature of the business accessing the
frontage road, i.e., bus terminal or trucking agency, there may be
significant extraordinary increased pavement damage as a result
of the operations that the Developer would not be able to seek
relief. We suggest the inclusion of a Relief Event clause to

1. See Question 772.
2. No change. See Question 227.

1/25/08
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address this and similar potential situations (see also comment
to Section 8.1.6).

774.

CDA
Exhibit 1

Definition of “Relief Event”:

Clause (e) to the definition should be amended as follows:
“TXDOT failure to perform or observe any of its covenants or
obligations under the Agreement or other CDA documents,
including unreaseonable failure to issue a certificate of Substantial
Completion or certificate of satisfaction of conditions precedent
to Service Commencement or Final Acceptance after Developer
satisfies all applicable conditions and requirements for obtaining
such a certificate.” Note: this change should also be made in
clause (c) of the definition of “Compensation Event”.

An additional category should be added as a Relief Event to the
definition, as a clause (s): “Issuance of a directive from the U.S.

ration or maintenan

mply.”

TxDOT will have an affirmative obligation to issue such
certificates once Developer satisfies all conditions and
requirements for obtaining such certificates, thus any failure or

delay to issue such certificates are by definition “unreasonable”
and should be considered a Relief Event.

Clause (e). Addendum #1 is expected to make this change.

Clause (s). No change. The requested clause is already
contemplated under Change in Law.

10/19/07

775.

CDA
Exhibit 1

Definition of “Relief Event”

1. Failure by TxDOT to timely approve a remediation plan
should be deemed a Relief Event. Developer shall be entitled to
compensation in such event.

2. The failure of Utility Owners to reasonably cooperate as
necessary in Utility Adjustments should be deemed a Relief
Event. So far only the delay in cooperating by the Utility Owner
is deemed to be a Relief Event.

1. See Question 772(3).
2. See Question 772(4).

4/4/08

776.

CDA
Exhibit 1

Definition of “Relief Event”

Clause (0): “Suspension, termination or interruption of a NEPA
Approval or environmental reevaluation necessary in connection
with an alternative technical concept approved by TxDOT and
described in Exhibit 2, except to the extent that such suspension,
termination or interruption results from failure by any Developer-
Related Entity to locate or design the Project or carry out the

Addendum #6 is expected to add the requested parenthetical. See
Question 740.

5/29/08
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work in accordance with the NEPA Approval, environmental
reevaluation necessary in connection with an alternative technical
concept approved by TxDOT and described in Exhibit 2 or other

Governmental Approval (which failure may include (i)
modification by or on behalf of Developer (other than in

nnection with an altern hnical con rov

xDOT and described in Eglg bit 2) of the design concept
included in the NEPA Approval or environmental reevaluation
i i ibit 2, (ii) means or

methods used by any Developer-Related Entity for carrying out
the Work, or (iii) decision or action by or on behalf of Developer
to use or acquire Additional Property);
Clause (p): “Any change in the design concept of the Project or
any portion thereof resulting from judicial or administrative action
taken with respect to a legal challenge to any NEPA Approval or

in EXthII as compared to the deS|gn concept |nd|cated in the A
alternative that was the subject of the NEPA Approval or

environmental reevaluation necessary in connection with an
lternativ: hnical con rov TxDOT an ri

in Exhibit 2, except to the extent the change in design concept
had already been incorporated into Developer’s design
schematics assumed in connection with the Base Case Financial
Model;

Clause (q): “Failure to obtain, or unreasonable and unjustified
delay in obtaining, a Governmental Approval from any local
Governmental Entity, except to the extent that such failure or
delay results from failure by any Developer-Related Entity to
locate or design the Project or carry out the work in accordance

with the NEPA Approval, environmental reevaluation necessary
in connection with an alternative technical concept approved by

IxDOT and described in Exhibit 2 or other Governmental
Approval (which failure may include (i) modification by or on
behalf of Developer (other than in connection with an alternativ:

hnical con rov TxDOT an ri in Exhibi
2) of the design concept included in the NEPA Approval or

environmental reevaluation necessary in connection with an

in Exhibit 2, (ii) means or methods used by any Developer-
Related Entity for carrying out the Work, or (iii) decision or action
by or on behalf of Developer to use or acquire Additional
Property);
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Add a clause (s): “The imposition of any mitigation measures or

reevaluation necessary in connection with an alternative

hnical con rov TxDOT an ri in Exhibi
2. th re in ition h r ir nder the TxDOT-
Provi Approval in rior h which is nin
(90) days prior to the Proposal Due Date.”

777.

CDA
Exhibit 1

Definition of “Right of Way Acquisition Plan” or “ROW Acquisition
Plan”

Please advise as to whether the reference to “acquisition of all
parcels of land” is intended to refer to additional parcels of land?
Please add the text “(other than any parcels of land required to
be obtained by TxDOT pursuant to this Agreement,” after the text
“and operate the Project” in the third line.

Addendum #1 is expected to clarify the definition.

10/19/07

778.

CDA
Exhibit 1

Definition of “Safety Compliance”

“Safety Compliance means any and all improvements, repair,
reconstruction, rehabilitation, restoration, renewal, replacement
and changes in configuration or procedures respecting the
Project to correct a specific safety condition or risk of the Project
that the Independent Engineer and er TxDOT has reasonably
determined to exist by investigation or analysis (including if the
condition or risk exists despite prior compliance with Technical
Documents and Safety Standards but-excluding-a-condition-or

sk ol | orienar - th T .

The Independent Engineer should always be required to
determine whether a safety condition exists. Also, we do not
understand what is meant by the exclusion at the end of the
definition, and do not believe that Developer should bear this
risk.

No change. It is appropriate for TXDOT or the |IE to identify safety
conditions. The deleted phrase at the end is for Developer’s
benefit, and protects Developer against safety risks directly caused
by TxDOT’s documents.

4/4/08

779.

CDA
Exhibit 1

Definition of “Safety Compliance”

“Safety Compliance means any and all improvements, repair,
reconstruction, rehabilitation, restoration, renewal, replacement
and changes in configuration or procedures respecting the
Project to correct a specific safety condition or risk of the Project
that the Independent Engineer and e¥ TxDOT has reasonably
determined to exist by investigation or analysis (ireludingif-the
excluding any condition or risk that exists despite prior
compliance with Technical Documents and Safety Standards but
and excluding a condition or risk directly and primarily caused by
compliance with Technical Documents and Safety Standards).

It is not appropriate for the Developer to bear the risk of a
condition that arises despite compliance with or because of

See Question 778.

5/9/08
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compliance with the Technical Documents and Safety
Standards.

Developer should be compensated for any actions that it must
take to remedy a safety issue that arises because of Developer’s
compliance with the Technical Documents and the Safety
Standards.

Moreover, we continue to believe that the Independent Engineer
should always be required to determine whether a safety
condition exists, as they are an independent third party.

780.

CDA
Exhibit 1

Definition of “Senior Debt Termination Amount”

TxDOT has proposed a threshold for sub debt of LIBOR +
250bps. This is less than the 350bps threshold included in
SH121, and in the current market it is not appropriate. Based on
current pricing, the threshold for sub debt should be at least
LIBOR + 450bps. The only accrued interest that should be
excluded is one caused by a Developer default.

See Question 782.

10/19/07

781.

CDA
Exhibit 1

Definition of “Senior Debt Termination Amount”

Please delete clause (a)(B)(1). All bona fide third-party
subordinated debt should be included. In order to address
TxDOT’s concern that the sponsors could inject equity as
disguised subordinated debt, we suggest to add the following
text at the end of clause (3) appearing in clause (a)(B) of the
definition of Senior Debt Termination Amount: “and the
subordinate Project Debt shall, for tax purposes, constitute
indebtedness and not equity and shall not constitute the
consideration paid for the sale of the economic rights in the
Developer or Developer’s shareholders, joint venture members
and/or members.”

Delete sub-clause (c)(i)(B) in the definition of Senior Debt
Termination Amount.

All amounts due under the Funding Agreements should be
considered for purposes of calculating the termination payment.

See Question 782.

1/25/08

782.

CDA
Exhibit 1

Definition of “Senior Debt Termination Amount”

Please delete (a)(iii)(B)(2). It is not appropriate that Senior Debt
is determined by, among others, a reference to a maximum
amount of debt service coverage. Further, it is also not
appropriate to determine such amount by a reference to a
minimum amount of debt service coverage. It is provided that
the “aggregate debt service coverage ratio” will be determined in
accordance with the terms of the written loan commitment for
such subordinated Project Debt. However, the ratio
requirements  will differ between the various financing

TxDOT will not delete clause (a)(iii)(B)(2). TxDOT believes that it
is appropriate to limit Developer’s recovery of debt based on a
maximum amount of debt service coverage. However, for
purposes of calculating the termination compensation for

Termination for Convenience and TxDOT Default, Addendum #6 is

expected to expand clause (a)(iii)(B)(1) to include all unaffiliated
third party debt included in the initial funding and that constitutes
debt for tax purposes provided that for the purpose of determining
the amount for breakage costs and payment of outstanding
accrued interest, the maximum interest rate shall be limited to

4/4/08
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documents. It is not apparent whether an average, minimum or
other ratio is intended, and how accretion of interest (which
should not preclude a qualification of subordinated debt as
“Senior Debt”) will be treated.

Further, please amend the definition of Senior Debt Termination
Amount to provide that the criteria included in clause (a)(iii)(B)(1)
of the definition shall only apply to determine termination
compensation payable under Exhibit 23 in case of Termination
for a Developer Default. In all other termination events
(Termination for TxDOT Default, Termination for Court Ruling,
Termination for Convenience, Termination for Delayed NTP,
Termination for Force Majeure and Termination for Lack of
NEPA Finality) it is not appropriate to restrict the payment of the
Senior Debt Termination Amount to the Developer to debt with
an interest rate below LIBOR plus 450 basis points.

LIBOR plus 450 bps.

783.

CDA

Exhibit 1

Definition of “Senior Debt Termination Amount”

“Senior Debt Termination Amount means: (a) All amounts
outstanding at the Early Termination Date, including accrued
unpaid interest as of such date, on Project Debt secured by
Funding Agreements and Security Documents that (i) satisfy the
terms and conditions set forth in Section 4.3 of the Agreement,
{il-are-notequity-bridgeloans and (i)t in the absence of
termination and in the absence of any bankruptcy, insolvency or
liquidation of Developer... Aggregate debt coverage ratio shall
be determined in accordance with the terms of the written loan
commitment for such subordinate Project Debt. For the
avoidance of doubt, TIFIA financing that satisfies the terms and
conditions set forth in Section 4.3 of the Agreement is expressly
included and deemed to meet the terms set forth in clause (ii)(B)

above-Forpurposes-hereof-an-equity bridge-lean-is-aloan

The exclusion of equity bridge loans from the definition of Senior
Debt Termination Amount will unnecessarily increase debt costs
for the Project. Our potential lenders have raised concern about
this exclusion, and have noted that such exclusion was not part
of SH-121 or SH-130.

No change. As we are now recognizing the equity from the date of
commitment for the purposes of termination for TXDOT
convenience, it is appropriate to remove the equity bridge loan
from the definition of the Senior Debt Termination Amount. More
so, conceptually, equity bridge loan is in lieu of equity and therefore
should be treated as such for the purposes of the termination
provisions.

4/4/08

784.

CDA

Exhibit 1

Definition of “Senior Debt Termination Amount”

We refer to Question 777. Please explain why Senior Debt is

See Question 782.

5/9/08
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determined by reference to a maximum amount of debt service
coverage.

785.

CDA
Exhibit 1

Definition of “Senior Debt Termination Amount”

TxDOT has indicated in Question 778 that an equity bridge loan
will be treated as equity for the purposes of the termination
provisions. The definition of Contributed Unreturned Equity does
not reflect this intention.

Addendum #6 is expected to make the requested change.

5/9/08

786.

CDA
Exhibit 1

Definition of “Service Commencement”

Please confirm whether this concept should apply on a section-
by section basis.

Please insert the text “(and tolling of)” before the text “the
Managed Lanes” in the first line.

See Question 190 regarding applying this concept section-by-
section. The requested text “(and tolling of)” is not required (see
definition of the Managed Lanes).

10/19/07

787.

CDA
Exhibit 1

Definition of “Service Commencement”
Please insert the text “(and tolling of)” before the text “the
Managed Lanes” in the first line.

See Question 786.

1/25/08

788.

CDA
Exhibit 1

Definition of “Standard Drawing”

Please add the following definition:

“Standard Drawing means a drawing prepared by TxDOT
depicting a fully developed engineering element that may be
specified for use as part of a project. TxDOT accepts full
professional liability for design adequacy of any element covered
by a standard drawing. Engineering calculations are not
required for elements covered by a standard drawing and used
as part of a project.”

Include the definition of a standard drawing that defines the
Design/Builder’s responsibility w.r.t. any element built using
standard drawings. It is assumed TxDOT will bear professional
liability w.r.t. health/safety/welfare of the general public for items
built using standard drawings. Standard drawings are an integral
part of engineering practice in the state of Texas.

No change. All design is the responsibility of the Developer.

1/25/08

789.

CDA
Exhibit 1

Definition of “Substantial Completion”
Please insert the text “(and as required by)” after the text “a
certificate in accordance with” in the third line.

The requested change is not needed. See Section 7.8.1.1.

10/19/07

790.

CDA
Exhibit 1

Definition of “Substantial Completion”
Please insert the text “(and as required by)” after the text “a
certificate in accordance with” in the third line.

See Question 789.

1/25/08

791.

CDA
Exhibit 1

Definition of “Toll Revenues”
Please confirm the treatment of Refinancing Gain.

Refinancing Gain is not part of the definition of Toll Revenues.

10/19/07

792.

CDA
Exhibit 1

Definition of “Transponder Issuer”
Please insert a comma after the word “arrangement” and before
the word “covenants” in the fifth line.

Addendum #1 is expected to make the requested change.

10/19/07
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793.

CDA
Exhibit 1

Definition of “TxDOT-Caused Delays”

Please add the word “approval” after the word “environmental
reevaluation” in the third line of the definition of “TxDOT-Caused
Delays”, clause g.

Addendum #6 is expected to make the requested change.

5/9/08

794.

CDA
Exhibit 1

Definition of “TxDOT-Caused Delays”

Clause (g): “If an environmental reevaluation is required in
connection with an alternative technical concept approved by
TxDOT and described in Exhibit 2, failure of TxDOT to obtain
such environmental reevaluation that substantially allows the
alternative technical concept within 42 6 months after the
Effective Proposal Due Date.”

No change.

5/29/08

795.

CDA
Exhibit 1

Definition of “TxDOT Change”
Please replace the $50,000 threshold with a $10,000 threshold.
(This provision was accepted in SH 121).

Addendum #1 is expected to make the requested change.

10/19/07

796.

CDA
Exhibit 1

Definition of “TxDOT Change”
“TxDOT Change means any of the following events that
increases Developer’s costs or adversely impacts Toll Revenues
or both, by more than $10,000:

(a) Any change that TxDOT has directed Developer to perform
through a Change Order as described in Section 14.1 of the
Agreement or a Directive Letter pursuant to Section 14.3 of the
Agreement; and

(b) Any other event that the CDA Documents expressly state
shall be treated as a TxDOT Change;

Any reconstruction or r ign of the IH i
Improvemen ionn r mm h
functionality requirements of the Ultim nfiguration; an

isti r new environmental
mprovemen e

Any modification ny existin

Ultimate Configuration.”

No change, but see Questions and Answers Matrix re Book 2B and

Reference Information Documents Question 43.

5/29/08

797.

CDA
Exhibit 1

Definition of “TxDOT’s Recoverable Costs”

In clause (a), please insert the word “reasonable” before the text
“costs of any assistance” in the first line of such clause.

In clause (b), please insert the word “Reasonable” in the
beginning of such clause.

No change. It is appropriate for TXDOT to be able to recover all of
its costs.

10/19/07

798.

CDA
Exhibit 1

Definition of “TxDOT’s Recoverable Costs”

In clauses (a) and (c), please explain the rationale for the
change. These are costs that TxDOT incurs in any event.

In clause (a), please insert the word “reasonable” before the text
“costs of any assistance” in the first line of such clause.

In clause (b), please insert the word “Reasonable” in the
beginning of such clause.

See Question 797.

1/25/08
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799.

CDA
Exhibit 1

Definition of “TxDOT Release(s) of Hazardous Material”

Please amend the definition as follows:

“...TxDOT Release(s) of Hazardous Material excludes, however,
(i) any Hazardous Materials so introduced that are in or part of
construction materials and equipment incorporated into the

Project and (ii) any Hazardous-Materials-identitied-inthe-phaset
. e I X ) N of it :

Pre-Existing Hazardous Materials.

Limiting the exclusion of Pre-existing Hazardous Materials to
those identified in the existing phase 1 investigations creates an
ambiguity with respect to Hazardous Materials introduced by
TxDOT or its agents, etc. before the affected parcel was made
available to Developer but not identified in the subject phase 1
investigations (i.e., such Hazardous Materials might meet the
definition of TxDOT Releases of Hazardous Materials and Pre-
existing Hazardous Materials). Excluding all Pre-Existing
Hazardous Materials from the definition of TXDOT Releases of
Hazardous Materials appears to be most consistent with Exhibit
11.

Addendum #6 is expected to make the requested change.

4/4/08

800.

CDA
Exhibit 1

Definition of “TxDOT Release(s) of Hazardous Material”

Please amend the definition as follows:

“...TxDOT Release(s) of Hazardous Material excludes, however,
(i) any Hazardous Materials so introduced that are in or part of
construction materials and equipment incorporated into the

Project and (ii) any Hazardous-Materials-identified-in-the-phase+
. e I X . N\ of gl :
Pre-Existing Hazardous Materials.

Limiting the exclusion of Pre-existing Hazardous Materials to
those identified in the existing phase 1 investigations creates an
ambiguity with respect to Hazardous Materials introduced by
TxDOT or its agents, etc. before the affected parcel was made
available to Developer but not identified in the subject phase 1
investigations (i.e., such Hazardous Materials might meet the
definition of TxDOT Releases of Hazardous Materials and Pre-
existing Hazardous Materials). Excluding all Pre-Existing
Hazardous Materials from the definition of TXDOT Releases of
Hazardous Materials appears to be most consistent with Exhibit
11.

TxDOT’s response in the Q&A Matrix indicated that these
change would be made in the subsequent draft of the CDA.

See Question 799.

5/9/08
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Please confirm this is correct.

801.

CDA
Exhibit 1

Definition of “Unplanned Revenue-Impacting Facilities”

Please explain the limitation to facilities constructed by TxDOT or
a private entity with a contract with TxDOT rather than the State
as well, as previously drafted.

Please explain deletion in clause (d) of “Frontage Roads,
crossing streets, crossing street by pass lanes, and, if applicable,
Frontage Road grade separations”.

The deletion of the State conforms to the requirement of SB 792.

The change to clause (d) conforms to the exclusion of those
facilities from the definition, per SB 792. See Question 316.

10/19/07

802.

CDA
Exhibit 1

Definition of “User”

Please consider whether persons traveling by non-motorized
vehicles or on foot should be considered users. (This provision
was accepted in SH 121.)

Addendum #1 is expected to make the requested change.

10/19/07

803.

CDA
Exhibit 3
General

The Lease is not in recordable form. Therefore, a recordable
Memorandum of the Lease shall be entered into since otherwise
the Lenders won't be able to perfect their leasehold mortgage.

Addendum #3 is expected to make the requested change.

1/25/08

804.

CDA
Exhibit 3

Section 1 of the
Memorandum of
Lease

“TxDOT and Developer have this day entered into a Lease (the
"Lease") and on , 200__ TxDOT and Developer
entered into a related Comprehensive Development Agreement,
IH 635 Managed Lanes Project (the "Agreement”)._Under the
Lease-underwhich-Developer has agreed to, and does hereby,
lease from TxDOT, and TxDOT has agreed to, and does hereby,
lease to Developer, on the terms and conditions set forth in the
Lease and-Agreement, the premises in the County of

in the State of Texas legally described in
Exhibit A attached hereto and made a part hereof, all for the
purpose in the L nd Agreement of financing,
developing, constructing, operating and maintaining the Project
on the Project Right of Way as described and defined in the
Lease and Agreement. All capitalized terms not otherwise
defined herein shall have the same meaning as set forth in the
Agreement.”

We request the revised language for tax reasons.

Addendum #6 is expected to make the requested changes.

4/4/08

805.

CDA
Exhibit 3

Section 1 of the
Memorandum of
Lease

“TxDOT and Developer have this day entered into a Lease (the
"Lease") and on , 200__ TxDOT and Developer
entered into a related Comprehensive Development Agreement,
IH 635 Managed Lanes Project (the "Agreement")._Under the
Lease-underwhich-Developer has agreed to, and does hereby,
lease from TxDOT, and TxDOT has agreed to, and does hereby,
lease to Developer, on the terms and conditions set forth in the
Lease and-Agreement, the premises in the County of

in the State of Texas legally described in
Exhibit A attached hereto and made a part hereof, all for the
purpose described in the Lease and Agreement of financing,

See Question 804.

5/9/08
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developing, constructing, operating and maintaining the Project
on the Project Right of Way as described and defined in the
Lease and Agreement. All capitalized terms not otherwise
defined herein shall have the same meaning as set forth in the
Agreement.”
We request the revised language for tax reasons.
TxDOT'’s response in the Q&A Matrix indicated that these
change would be made in the subsequent draft of the CDA.
Please confirm this is correct.
806. CDA In clause (a), please insert the text “(unless otherwise extended The requested language is not needed. See clause (c). 10/19/07
Exhibit 3 in accordance with the Agreement)” after the text “52 years after
1.4 NTP2” in the second line of such clause.
807. CDA In clause (a), please insert the text “(unless otherwise extended See Question 806. 1/25/08
Exhibit 3 in accordance with the Agreement)” after the text “52 years after
1.4 NTP2” in the second line of such clause.
808. CDA Please insert the text “(and without duplication but in full The requested language is not needed. Section 2.1 states that 10/19/07
Exhibit 3 satisfaction of)” before the text “in Section 5.3” in the second line | payment is addressed in the CDA.
2.1 of such Section.
809. CDA Please insert the text “(and without duplication but in full See Question 808. 1/25/08
Exhibit 3 satisfaction of)” before the text “in Section 5.3” in the second line
2.1 of such Section.
810. Exhibit 3 “As rent for the Premises, Developer shall pay to TxDOT a No change. The requested change is inconsistent with the defined | 4/4/08
2.1 portion of the Revenue Payment Amount, as set forth in Section | term in Part C of Exhibit 7.
5.3 of the Agreement and Part C of Exhibit 7 to the Agreement.
Developer’s payment obligations are subject to the terms of the
Agreement.”
We request the revised language for tax reasons.
811. CDA Please delete the text “as provided in” and replace it with the text | The requested language is not needed. Section 4.2 states that this | 10/19/07
Exhibit 3 “solely to the extent permitted under” after the text “and other is addressed in the CDA.
4.2 CDA Documents” in the second line of such Section.
812. CDA Please delete the text “as provided in” and replace it with the text | See Question 811. 1/25/08
Exhibit 3 “solely to the extent permitted under” after the text “and other
4.2 CDA Documents” in the second line of such Section.
813. CDA Please insert a new sentence at the end of such Section as No change. The matter is addressed by the last sentence. Note, 10/19/07
Exhibit 3 follows: “However, any such exercise shall be accomplished so | for example, CDA Section 11.2.4.
6.2 as to minimize any interference with Developer’s business and
operation.”
814. CDA Please insert a new sentence at the end of such Section as See Question 813. 1/25/08
Exhibit 3 follows: “However, any such exercise shall be accomplished so
6.2 as to minimize any interference with Developer’s business and
operation.”
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815.

CDA

Exhibit 4

Through the TSA, IH-635 will be totally dependent on the
performance of both the Service Provider as well as the different
Transponder Issuers acting in the Marketplace. That means that
the Interoperatibility framework established in between them is of
crucial importance for the success of the IH-635. We will need to
review the interoperability contracts between the different
agencies (which will be exhibits to the TSA) in order to better
understand what customer’s rights, duties and obligations are
within this context.

TxDOT will make this available to the proposers as soon as it is
fully executed.

10/19/07

816.

CDA

Exhibit 4

Traffic Committee Comments: We require further clarity on the
conditions under which the Developer is freed of his obligation to
operate the facility at a speed of at least 50mph. Specifically,
under G:4:c, an event beyond Developer’s control is defined to
include Incidents or recurring congestion adjacent to the property
outside the limits of the responsibility of the developer. Can we
understand that this provision allows for a situation where high
traffic volumes/congestion on the general purpose lanes and the
frontage roads inhibit the egress of traffic from the managed
lanes — causing delays and/or queuing on the managed lane
facilities?

Additional Issues to Consider:

(1) If congestion on the TXDOT-managed part of the adjacent
road network causes congestion on the Managed Lanes (and
thus prevents drivers from realizing time savings), risk should be
borne by TXDOT, as they are the only party capable of curing
such condition.

(2) Any campaign or actions aimed at impeding the average
speed on the roads to hamper use of Managed Lanes should not
be borne by Developer.

TxDOT will excuse the 50 mph requirement if the cause of the
speed reduction is the result of an event that is beyond Developer’s
control.

10/19/07

817.

CDA

Exhibit 4

The Base Toll Rate Cap (BTRC) will grow at a nominal rate of
2.5% pa. This does not allow for any real growth in tolls in the
face of likely increase in the values of time of potential users. We
believe this to be unreasonable and would like to discuss further.

Addendum #1 is expected to change the escalation to CPI. Note
that the Developer may exceed the Base Toll Rate Cap under
Section F.6.

10/19/07

818.

CDA

Exhibit 4

At this time, we are unsure about the actual (rather than
modeled) responsiveness of traffic to changes in toll levels — and
the ability of the developer to regulate traffic flow and thus
control the operating speeds on the facility. As an example, we
are concerned about the impact of the requirement to fix the toll
levels facing a user who transverses the entire facility as the
user enters the first segment even though the user might not
enter the third segment until a significant period later when traffic
conditions might have changed.

Addendum #1 is expected to contain a limited testing period after
converting to dynamic tolling.

10/19/07
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If this requirement is maintained, then the Developer should be
offered a testing period during the first 180 days following the
Service Commencement Date in which tests can be done to
develop the appropriate algorithms for the control of the traffic.

819.

CDA
Exhibit 4

In G.3., please change “60 days” to “270 days”.

No change. The initial 270 days for the first Toll Segment includes
the 180-day Schedule Mode and a 90-day test period. After the
initial 90-day test period, TxDOT believes that 60-day test periods
are appropriate for subsequent Toll Segments.

4/4/08

820.

CDA
Exhibit 4 A

“User Classifications are defined by {a)}-oceupancy-combined

with(b} either (i) vehicle dimensions and the presence . ..”

To avoid confusing costumers, we recommend making
classification of the users consistent with how such
classifications are done in other roadways. In a context in which
the account holder will be using Turnpikes, where the
classification criteria was decided at the time of opening the
account, and Managed Lanes, where other eligibility criteria are
consider together with the classification, we would strongly
suggest not mixing both criteria in order not to confuse the
customer. We suggest keeping eligibility criteria (whatever they
are) which potentially lead to a discount, as something separate
to the standard classification.

No change.

10/19/07

821.

CDA
Exhibit 4

Please add the word “reasonable” before the text “discretion
before implementation” in Section B.2.

In Section C.1. please replace the word “shall” with the word
“may” in the third line. Please add the following sentence at the
end of C.1: “For the avoidance of doubt, Developer may use a
tolling mode equal to Table D-1 at any time after the initial 180
days.”

In Section C.5. please delete the text “to any member of the
public” in the second line after the text “make available”.

Please replace the term “Service Commencement” with the term
“the Service Commencement Date” in clause D.2.b.

Section F.2. should be amended by changing each reference
from “D-1”"to “F-1".

In clause F.3.b., please add the text “(without reference to the
time periods)” after the text “such schedule in the same manner”
in the fourth line of such clause.

In clause F.5.a., please replace the text “encourage and
stimulate demand” with the text “accommodate User demand” in

Section B.2. No change.

Section C.1. After the initial 180 days, Developer is required to
operate the Managed Lanes in Dynamic Mode, including
compliance with the performance requirements under Section G.2.
Operating under Dynamic Mode, however, will not preclude the
Developer from publishing a rate schedule. Addendum #3 is
expected to clarify this in Section E. See also Question 818.

Section C.5. Addendum #1 is expected to make the requested
change.

Section D.2.b. Addendum #1 is expected to make the requested
change.

Section F.3. Addendum #1 is expected to make the requested
change.

Section F.3.b. Addendum #1 is expected to make the requested
change.

Section F.5.a. Addendum #1 is expected to delete the text
“encourage and stimulate demand.” See Question 734.

10/19/07

353134_2.DOC

159

September 24, 2008



IH 635 MANAGED LANES PROJECT
DRAFT QUESTIONS AND ANSWERS MATRIX — COMPREHENSIVE DEVELOPMENT AGREEMENT

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION

the second line of such clause. Sections F.5.b and F.5.c. Addendum #1 is expected to make the

In clauses F.5.b. and F.5.c., please replace the word “shall” with | change. Note that the performance requirements in Section G will

the word “may” each time it appears. continue to apply.

Please add the following new clause (d) at the end of Section Section F.5. Given the changes to Sections F.5.b and F.5.c, the

F.5. “(d) Notwithstanding anything to the contrary set forth herein | requested change is not necessary.

(including clause (a) above), the Developer shall have the . o .

unfettered right to change and modify the Base Toll Rate at any Segtlon F.6.b. No change. This is a requirement of the RTC

time subject to Section F.6. below. policy.

In clause F.6.b. please add the word “reasonable” after the text Section F.6.c. _Addendum #is expfect(-?:d to make Ihe_ reguestg:j

“in TxDOT’s sole” in the third line of such clause. change regarding plause (c) (rep'?c'”g So Iong“gas with “only if’).
No change regarding clauses (c)(i) through (c)(iii). The requested

Please replace the first two sentences of Section F.6.c. with the language is not necessary. Addendum #1 is expected to make the

following sentence “After the initial 180 days after the Service requested change regarding clause (iv).

Commencement Date, the Base Toll Rates may exceed the .

Base Rate Toll Cap so long as the Developer complies with the Section F.6. No change. .The requested Iar?guagefioes not

following parameters:” In clauses F.6.c.(i) through (iii), please appear to be necessary given that clauses (i) and (iii) contemplate

add the text “then applicable” before the text “Base Toll Rate” revisions to the Base Toll Rate.

each time it occurs. Please delete the word “appropriately” in the | Section F.7. Addendum #1 is expected to make the requested

first line of clause F.6.c.iv. change.

Please add the sentence “For purposes of this Section F.6., the Section G.2. See Question 818.

term Base Toll Rate shall mean the Base Toll Rate as previously ) ) L »

amended in accordance with this Section. Section G.2.a. No change. Note that this obligation is qualified by
Section G.4, which excuses failures that are beyond Developer’s

In clause F.7., please add the text “(without reference to the time | control.

periods)” after the text “such schedule in the same manner” in ) . . i

the fourth line of such clause. Section G.4. Addendum #1 is expected to revise the first two
sentences as follows:

Please change the time period referenced in clause G.2. from ) o o

180 days to 181 days. “Developer shall be excused from its obligation to maintain
Average Speeds in the Managed Lanes at or above 50 mph only if

Please add the following text at the end of clause G.2.a. such failure is caused byfer events that are beyond Developer’s

“(provided that the failure to so maintain shall be the basis for the | control and are not due to any act, omission, negligence,

payment of the amounts contemplated in Section 17.4.4.1 but recklessness, willful misconduct, breach of contract or Law or

not the basis for a Developer Default under Section 17). violation of a Governmental Approval of any of the Developer-

Please replace the first sentence of clause G.4. with the Related E”t't'eswmwmﬂmﬁwﬁ

following text “Developer shall be excused from its obligation to ' '

maintain Average Speeds in the Managed Lanes at or above 50 Fease”abt&eﬂ%by‘ge*w upon prowdmg to TXDOT

mph for events that are beyond Developer's control and so long adequate written ewdenc’e thereof. ExamEIes of events that may

as Developer is in compliance with the terms of the CDA peare beyond Developer's control include:

Documents.”

822. CDA “Developer shall determine the toll factor for each User Addendum #1 is expected to make the requested change. 10/19/07
Exhibit 4 F.3(a) | Classification (the “Toll Factor”). Each Toll Factor shall not
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exceed the applicable Maximum Toll Factor as shown in Table B
E-1 (a) or B F-1(b). Developer shall select to use only one table
for the Term. Any proposed change by Developer to Table B E-
1 (a) or B F-1(b) shall constitute a proposed change in User
Classification subject to the provision of Section 3.4 of the
Agreement.”

823.

CDA
Exhibit 4

We understand that the whole RFP may be revised in order to
align the wording with NTTA’s scope and responsibilities
included into the TSA.

This exhibit and the CDA generally is subject to review pending
finalization of the TSA.

TxDOT intends to conform the RFP to be consistent with the TSA.
See Question 235.

10/19/07

824.

CDA
Exhibit 4

1. In Section C.1., please add the following sentence at the end
of C.1.: “For the avoidance of doubt, the Developer may employ
the use of schedule mode of the type contemplated by Table D-1
even when in Dynamic Mode, provided however, that this should
not affect Developer’s obligation to maintain Average Speeds as
required by the CDA Documents.”

2. Please add the following new clause (d) at the end of Section
F.5. “(d) Notwithstanding anything to the contrary set forth herein
(including clause (a) above), the Developer shall have the
unfettered right to change and modify the Base Toll Rate at any
time subject to Section F.6. below.

3. Please add the sentence “For purposes of this Section F.6.,
the term Base Toll Rate shall mean the Base Toll Rate as
previously amended in accordance with this Section.”

4. In clause G.1.a, please confirm that the speed on ramps will
not be taken into account in the Average Speed calculation.

5. In clause G.1.c, please clarify the meaning of the word
“Segment” as it is not a defined term.

6. In clause G.1.c(ii), please provide that each vehicle that self
declares itself (or is otherwise identified) as an HOV or
Motorcycle with a valid transponder will be eligible to receive the
HOV discount. Please either delete the sentence “whether or not
TxDOT determined such vehicle was eligible to receive HOV
discount” or define the procedure that TxDOT will follow to
determine if a vehicle is eligible or not for HOV discount.

7. In clause G.2.a, please confirm with a worked example how
the volumes on each segment and direction are to be expanded
from the minute measurements to the hourly volumes used to

1. Addendum #3 is expected to clarify that Developer may
continue to employ the use of schedule mode.

2. Addendum #3 is expected to clarify Developer’s discretion in
setting toll rates.

3. No change is needed. See Question 821.

4. The speed on ramps will not be taken into account in the
Average Speed calculation (see definition of Toll Segment).

5. “Segment” (changed to Toll Segment) is defined in Section B.1.

6. Addendum #3 is expected to clarify that each vehicle that self
declares itself (or is otherwise identified) as an HOV or Motorcycle
with a valid transponder will be eligible to receive the HOV
discount.

7. TxDOT would prefer to clarify the existing contractual language
to the extent the existing language is unclear, and invites your
clarifications. Upon request, TxDOT will provide its comments to
the proposer’s examples during one-on-one meetings.

8. Addendum #3 is expected to make the requested change.

1/25/08
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SECTION
determine toll rate increases.
8. Please change the time period referenced in clause G.2. from
180 days to 181 days.
825. CDA “Incidents or recurring congestion (beyond the control of any Addendum #6 is expected to replace “Project outside the limits of 5728/08
Exhibit 4 Developer-Related Entity) adjacent to the Project outside the responsibility of the Developer” with “Managed Lanes” in Exhibit 4,
G.4(c) Section G.4(c).

limits of responS|b|I|ty of the Developer&gw

m |n in Aver.

. Documentation of
corrective action include ITS stiII photos and video with time/date
stamps.”

Congestion that is outside of the control of the Developer in the
General Purposes Lanes or the ramps connecting the Managed
Lanes to the remainder of the highway network that backs up
onto the Managed Lanes should excuse the Developer of its
obligations to maintain an Average Speed of 50 mph.

Question 1: Can we understand that this provision allows for a
situation where high traffic volumes/congestion on the general
purpose lanes and the frontage roads inhibit the egress of traffic
from the managed lanes — causing delays and/or queuing on the
managed lane facilities?

Question 2: Shall we consider that the exceptions to the average
speed requirement include delays caused by congestion at
ramps, to the extent they are beyond the control of the
Developer (eg, unavailability of ROW for the required
widenings)?

If the answer to both questions is positive, section G.4 should
include the proposed wording or a similar one, making clear that
if congestion on the Managed Lanes is caused by congestion on
the general purpose lanes, on the frontage roads, and/or on the
ramps connecting the former and the latter to the Managed
Lanes, Developer should be excused from its obligation to
maintain Average Speeds in the Managed Lanes at or above 50
mph.

In fact, there could be situations during peak periods where the
ramps connecting the Managed Lanes to the remainder of the
highway network (particularly to the Dallas North Tollway and to
I-75) can become severely congested and traffic can back up on
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I-635. Under this or other similar situations, which are beyond
Developer’s control, the speed levels will go below 50 mph.

826.

CDA
Exhibit 7

Conditions of Payment Requests. Some of the conditions may
be difficult to obtain from third party contractors (i.e., the
certificates and releases in Section 11(a) and (e)) and thus

should be eliminated while others should be limited as customary

(reps and warranties correct in all material respects).

See Question 832.

1/25/08

827.

CDA
Exhibit 7
Part A.2

1. Please revise the first sentence of Section 2 to read “Within
six months after the Service Commencement Date for the Toll
Segment pertaining to the IH 35E Capacity Improvement
Section, and solely to the extent that TxDOT has issued NTP3,
Developer shall pay to TxDOT $ [to be provided in
executed version (Proposal Form K, Box 6)] in good and
immediately available funds.” Read literally, the Section

currently provides that such Concession Payment would have to

be paid within 6 months after the Service Commencement
Deadline even if TxDOT will never issue NTP3.

2. Please add the following section to Exhibit 7:

“Landscaping and Aesthetics Budget

For the purposes of this Agreement, the Developer shall allocate
$10 million (the Aesthetics Budget) toward the capital cost of the

landscaping and aesthetics elements to be identified in the
Aesthetics and Landscaping Plan prepared by the Developer in
accordance with Section 15.2.2 of the Technical Provisions.
Although the actual cost may vary depending upon the final
design, all parties shall work toward developing an Aesthetics
and Landscaping Plan that meets the allocated Aesthetics
Budget. Any capital cost that the Developer will incur in
connection with landscaping and aesthetics elements shall be
considered part of the Aesthetics Budget so that the amounts
that the Developer is required to incur in connection with
landscaping and aesthetics elements will never exceed $10
million.”

1. Addendum #6 is expected to clarify that Section A.2 applies
solely to the extent that TxDOT has issued NTP3.

2. Developer shall provide Aesthetic and Landscaping concepts in
its Proposal that will be used to develop an Aesthetics and
Landscaping Plan. It is Developer’s responsibility to manage the
costs of implementing the Aesthetics and Landscaping Plan.

4/10/08

828.

CDA
Exhibit 7
3.3

“Notwithstanding anything to the contrary in this Part C,

Developer shall have the option, in accordance with this Section

3.3, to defer any amounts otherwise owing to TxDOT under this

Part C during the first 10 years after the Service Commencement

Date upon advance written notice to TxDOT of Developer’s
election to defer payment of any such amounts in accordance
with this Section 3.3. Any amounts deferred under this Section
3.3 shall be due no later than the date that is 10 years after the
Service Commencement Date with interest at a floating rate

See Question 834(1).

1/25/08
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equal to the LIBOR in effect from time to time, provided that
upon termination of the Agreement for any reason, any such
amounts plus interest shall be due on the date of termination.
Developer shall provide TxDOT with a written statement in form
and substance substantially similar to Attachment [__] attached
hereto acceptable to TxDOT on December 31 of any year that
Developer has deferred payment of any amounts under this
Section 3.3 of each amount deferred and the amount of interest
owing thereon.”

It would be better to agree to the form of letter upfront and
include it as an attachment.

829.

CDA
Exhibit 7
Part D

General Comment: Please consider eliminating the use of the
word “sharing”.

Addendum #6 is expected to change “share” to “portion” (three
times) in Section D.2.

4/4/08

830.

CDA
Exhibit 7
5.7 and Part F

Within 6015 days after TxDOT receives all reports, TxDOT shall
pay Developer the total undisputed amount. A 60 day period is a
very long period for the payment of an undisputed amount. We
would also like clearer understanding as to what type of disputes
are referenced in this provision.

Additionally, this Section also states that “TxDOT reserves the
right to adjust any payments for errors in previous payments.” A
mechanism by which TxDOT calculates any potential errors, as
well as a mechanism by which the Developer can review and
dispute such adjustments to payments need to be incorporated
in the document.

Addendum #1 is expected to change 60 days to 30 days. An
example of potential errors is if there are discrepancies in the data
provided. If Developer disagrees with any adjustments to
payments, it could make use of the dispute resolution provisions in
the CDA.

10/19/07

831.

CDA
Exhibit 7

Please change all references to “Revenue Share” to “Revenue
Payment”. Further, please replace reference to TxDOT'’s “right
to share in/of Toll Revenues” with “payment”.

With respect to Proposal Form T, we would like to refer you to
the attachment to this list.

In Part A, the Developer should have the option of making the
Concession Payment to the trustee under the Project Trust
Agreement, rather than to TxDOT directly. (See Section 2.02(a)
of the Project Trust Agreement attached as Exhibit K to the ITP).
In Part C, please make clear that the portion of Toll Revenues
payable to TxDOT shall be paid only from Toll Revenues earned
in excess of the level required to reach the relevant IRR.

In Part D 1., TxDOT should only share 50% of the Refinancing
Gain derived from a refinancing using TIFIA and/or PABs and
not 75%.

In line three of part F. there is a reference to the total
"undisputed” amounts of the HOV discount. What is the process

See Question 78.
Proposal Form T. No change.
Part A. Addendum #1 is expected to make the requested change.

Part C. No change. The revenue sharing bands will be

determined using the base case IRR for the entire term of the CDA.

But see other changes expected as part of Addendum #1.

Part D. No change. TxDOT wants any TIFIA and PABs to be
included in the base case.

Part F. See Question 830.

Attachment 2. No change.

10/19/07
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of disputing these amounts? In any event, please confirm that
the outcome of such disputes will not serve as a basis to deny
the Developer its reimbursement.

In the Certificate attached to Attachment 2, Exhibit 7, please
delete paragraph 4, as the Work in respect of which payment will
be made will have been completed, and therefore the existence
of a default under the Design Build Contract will not be relevant
to payment for such completed Work.

832.

CDA
Exhibit 7

Some of the conditions may be difficult to obtain from third party
contractors (i.e., the certificates and releases in Section 11(a)
and (e)) and thus should be eliminated while others should be
limited as customary (reps and warranties correct in all material
respects).

No change.

10/19/07

833.

CDA
Exhibit 7

1. Please clarify whether the equity IRR referred to in Form T of
the ITP is the return to equity at any particular point in time
during the Term, or the equity IRR over the full Term, by adding
the underlined words:

"Toll Revenues (X%) means the level of toll revenues to date
which is representative of a blended, nominal, after tax internal
rate of return [to date] [or: over the full Term] of X% for equity, as
calculated in Developer's Base Case Financial Model."

If the IRR to which TxDOT refers is the IRR over the full term, we
reiterate our view that given the traffic risk associated with a
Managed Lanes project, Developer should only share revenue
with TxDOT once cumulative revenue levels consistent with
threshold IRRs being actually achieved are reached (rather than
when cumulative revenue levels consistent with an expectation
of threshold IRRs being reached in the future are reached).

2. We suggest that the threshold be the IRR as set forth in the
Base Case Model plus 500 basis points.

3. In Part C., Sections 3.1.2-3.2.5, both TxDOT and Developer
are required to pay interest on any Revenue Payment amounts
which exceed or underestimate the initial payment made 15 days
after each calendar year. Assuming Developer uses the full 90
days available to it to prepare audited financial statements and
prepared the final revenue share calculation, TxDOT effectively
has 30 more 'interest - free' days relative to the Developer.
Please explain the rationale in the difference of treatment.

4. Further, the following words should be added at the end of
the last sentence of Part C. Section 2.1 in order to avoid double
counting of Revenue Payment Amounts payable to TxDOT as a
result of the definition of Bands by reference to cumulative Toll
Revenues across calendar years:

1. Addendum #3 is expected to be revised to clarify that the IRR is
over the full term (excluding potential extensions). See Question
831, Part C. TxDOT will not base the provision on IRR actually
achieved.

2. No change.

3. No change is necessary. This is entirely within Developer’s
control. Developer can keep accurate books and records to
minimize the likelihood of interim overpayments and
underpayments. Developer can deliver the information earlier than
the full 90 days available to it.

4. Addendum #3 is expected to reflect the cumulative nature by
adding “the following minus all Revenue Payment amounts paid in
previous calendar years pursuant to this Section 2.1” after “the sum
of.”

5. Addendum #3 is expected to make the requested change.

6. The Public Funds can only be used for design-build costs.
Addendum #3 is expected to conform the terminology in Form U.

7. Addendum #3 is expected to revise the language to say “in a
standardized form acceptable to TxXDOT”. There is no intention to
be approving a form every month. The intention is to reach
agreement on one reporting form for use each month. Note that
TxDOT’s acceptance is subject to a reasonableness standard
under CDA Section 6.3.4.

8. No change. The existence of a default is relevant to TxDOT for
a number of reasons, including defaults related to the completed
work and making required payments to subcontractors.

1/25/08
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"(each reference below to the “portion of the cumulative Toll
Revenues to date” shall be determined without giving effect to
any portion of the cumulative Toll Revenues with respect to
which a Revenue Payment Amount was made in any prior
year).”

5. Finally, please delete Section 2.1.6 since there is no Band 6
in Form T.

6. In Part E., the CDA seems to suggest that Public Funds can
only be used for the payment of the DB Cost (in particular
Attachment 2 to Exhibit 7). Please confirm whether the use of
proceeds of such Public Funds is restricted to such use by law.
If not, and as money is fungible, please revise Part E and
Attachment 2 to give Developer the flexibility to also use Public
Funds to pay for costs other than DB Cost (e.g. financing cost).
Further, please clarify that the term “Project D-B Costs” is
equivalent to the term “Total Development Cost” in Table U-1 of
Form U.

7. In Part G, clause 2, please delete “in form acceptable”. Such
form should be agreed upfront and not be subject to approval by
TxDOT each month as a means to circumvent payment of such
amounts.

8. In the Certificate attached to Attachment 2, Exhibit 7, please
delete paragraph 6, as the Work in respect of which payment will
be made will have been completed, and therefore the existence
of a default under the Design Build Contract will not be relevant
to payment for such completed Work.

834. CDA

Exhibit 7

1. In Part C, Section 2, please provide that Revenue Payments
shall not commence until the date that is 10 years after the last
Service Commencement Date (this has the effect that total
cumulative revenues over the first 10 years would be taken into
account in determining the revenue payments to be made in
respect of those years, and thereby achieving the “true up”
discussed in our one-on-one meeting.)

2. Further, in Section 3.1.5, please amend the text so that
TxDOT has to pay interest 90 days after the end of the calendar
year (same as the Developer).

3. Finally, in Section 3.3, please change references to “first
Service Commencement Date” to “last Service Commencement
Date”.

4. Part E, Section 2.1 states that the Developer shall not submit
the first draft Payment Request earlier than three months
following NTP2. Please revise this Section to reflect the
definition of “Payment Activity” in Exhibit 1 to the CDA which

1. Addendum #6 is expected to take into effect the total cumulative

revenues over the first three years.

2. No change. Overpayment is in Developer’s control, and interest

from TxDOT could have the effect of reducing TxDOT’s share in

real terms because such interest may result in negative arbitrage to

TxDOT on overpayments. See Question 833(3).
3. See clause (1) above.

4. No change. Exhibit 7, Section E.2.1 requires that the first draft
Payment Request not be submitted earlier than three months
following NTP2. Developer is not entitled to invoice for any
amount, including mobilization, earlier than that date. In
Addendum 4, Box B is on page 7 of 14 of Part A of Form P and is
mobilization.

5. See Question 832.
6. No change.

4/4/08

353134_2.DOC

166

September 24, 2008



IH 635 MANAGED LANES PROJECT
DRAFT QUESTIONS AND ANSWERS MATRIX — COMPREHENSIVE DEVELOPMENT AGREEMENT

NO.

DOC
SECTION

QUESTION/COMMENT

RESPONSE

DATE

states that 25% of the mobilization costs are payable upon
commencement of the Construction Work. In Section 2.4, the
formula refers to Box B in Proposal Form P. There does not
seem to be a Box B.

5. With respect to the Conditions for Payment Requests in
Attachment 2, some of the conditions may be difficult to obtain
from third party contractors (i.e., the certificates and releases in
Section 11(a) and (e)) and thus should be eliminated while
others should be limited as customary (reps and warranties
correct in all material respects). Therefore, please add the text
“in all material respects” after the text “true and correct” in the
second line of Section 5 of Attachment 2.

6. Also, please add the text “, to the extent known to Developer,”

before the text “or event under” in the first line of Section 6 of
Attachment 2. Additionally, please add the text “, to the extent
known to Developer,” before the text “the Design-Build
Contractor” in the first line of Section 8 of Attachment 2. Further,
please add the text “, to the best knowledge of Developer,”
before the text “the Design-Build Contractor” in the first line of
Section 8 of Attachment 2. Also, please add the text “to the best
knowledge of Developer” after the text “, or the Design-Build
Contractor,” in the third line of Section 9 of Attachment 2.
Finally, please add the text “, to the best knowledge of
Developer,” after the text “and all subcontractors” in the third line
of Section 9 of Attachment 2.

7. Finally, please add the text “, to the extent possible using
commercially reasonable efforts,” before the text “each
subcontractor” in the first lines of Sections 11(a) and 11(c) of
Attachment 2 both time it occurs.

7. No change.

835.

CDA
Exhibit 7

3.1.3

Please add to the end of the provision:

Developer under the CDA. the other CDA D nts an
Principal Project Documents.”

We request the revised language for tax reasons.

Addendum #6 is expected to add a provision similar to Section A.4
of Exhibit 7 and a corresponding provision to the ITP.

4/4/08

836.

CDA
Exhibit 7

3.1.3

Please add to the end of the provision:

Develooer under the CDA the other CDA Documents and ‘

See Question 835.

5/9/08
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Principal Project D ;

We request the revised language for tax reasons.

837.

CDA
Exhibit 7

Compensation
Terms

In Part E 1., please add the word “approval” after the word
“environmental reevaluation” in the sixth line.

Further, in Part. E. 2.4, please advise when the missing dollar
amounts in the formula will be provided and how they will be
determined.

Addendum #6 is expected to make the requested change and
include the missing dollar amounts.

5/9/08

838.

CDA
Exhibit 9

Milestone
Schedule

Please revise the Deadline for Commencement of Construction
Work and Operating Commencement Date of the IH 635 Section
by inserting the words “60 days after” and the word “approval”’ as
indicated below. The same change should be made to the
deadlines for the IH 35E Section and the IH 635/IH 35E
Interchange (3 instances in total):

“60 days after the date TxDOT issues NTP2 or, if Developer’s
Proposal includes an alternative technical concept approved by
TxDOT and described in Exhibit 2 that requires an environmental
reevaluation affecting the IH 635 Section, 60 days after the date
that TxDOT obtains the environmental reevaluation approval (if
later)”.

Addendum #6 is expected to make the requested changes.

5/9/08

839.

CDA
Exhibit 9

The Milestone Schedule should be modified because no
Commencement of Construction Work for any Section can occur
until after NTP2, and NTP2 itself will not occur until after the
environmental reevaluation necessary in connection with an
alternative technical concept approved by TxDOT is obtained
and Financial Close has occurred. As currently drafted, the
Milestone Schedule implies that construction must take place on
a Section if such environmental reevaluation does not affect that
Section. Most potential lenders will be unable to fund until after
all environmental approvals are obtained.

No change. See Question 173.

5/29/08

840.

CDA
Exhibit 11
Section A.3

CDA 7.9 and
8.1.3

Please decrease allowance to $3,000,000. TxDOT should
reimburse 80% up to $6,000,000 and 100% above $6,000,000.
Clause 10 needs to be clarified so as to ensure that the
Developer’s postterm obligations to manage remediation
activities can only survive in the event that such remediation is
ongoing at the time the Term expires (as per the terms of the
CDA), the remediation is the Developer’s responsibility under the
CDA and such remediation can be completed within six months
after termination of the CDA.

Further, Sections 7.9 and 8.1.3 of the CDA need to be amended
to clarify that Developer’s obligation under such Section end in
accordance with Clause 10 of Exhibit 11 as amended per the
previous sentence.

No change.

Clause 10. Addendum #1 is expected to revise Clause 10.

10/19/07
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841. Exhibit 11, “If there occurs any release of Hazardous Materials in, on or No change. TxDOT Release(s) of Hazardous Materials are 4/4/08
Section A.2 under a Section during the course of TxDOT’s operation and addressed in Section A.9.
maintenance thereof pursuant to Section 8.3 of the Agreement or
ny other TxXDOT Rel f Hazar Material whether
occurring before or after the commencement of the Term, then
TxDOT at its own expense shall manage, treat, handle, store,
remediate, remove, transport (where applicable) and dispose of
such Hazardous Materials in accordance with applicable Law
and Governmental Approvals.”
TxDOT should be responsible for TxDOT Releases of
Hazardous Materials whether or not arising out of TxDOT’s
operation of a Section. This does not change the allocation of
responsibility for Pre-existing Hazardous Materials, which are
excluded from the definition of TXDOT Releases of Hazardous
Materials.
842. Exhibit 11, “Within 90 days following any month in which Developer Addendum #6 is expected to make the requested change. 4/4/08
Section A.5 encounters any pPre-existing Hazardous Materials...”
Cleanup edits.
843. Exhibit 11, “Within 90 days following any month in which Developer See Question 842. 5/9/08
Section A.5 encounters any pPre-existing Hazardous Materials...”
Cleanup edits.
TxDOT'’s response in the Q&A Matrix indicated that these
change would be made in the subsequent draft of the CDA.
Please confirm this is correct.
844. CDA 1. Please decrease allowance to $3,000,000. TxDOT should 1. No change. TxDOT has determined that the allowance is 1/25/08
Exhibit 11 reimburse 80% from $3,000,000 up to $6,000,000 and 100% appropriate.
Section A.3 above $6,000,000. 2. Addendum #3 is expected to clarify that Clause 10 of Exhibit 11
CDA 2. Further, Sections 7.9 and 8.1.3 of the CDA need to be will apply notwithstanding any other provision of the Agreement.
79and 8.1.3 amended to clarify that Developer’s obligation under such
Section end in accordance with Clause 10 of Exhibit 11 as
amended per the previous sentence.
845. CDA Please add the word “arranger” in A6. of Exhibit 11. Addendum #6 is expected to make the requested change. 4/4/08
Exhibit 11
CDA
7.9and 8.1.3
846. CDA Please note that the 7th recital does not currently provide for the | No change is necessary. The language in the second set of 4/4/08
Exhibit 12, potential use of PABs. brackets would capture potential use of PABs. “Collateral Agent”
Recitals includes a trustee for Lenders, such as the indenture trustee for
private activity bonds, and “Lender” includes any holder or
beneficiary of Security Documents and their trustees, such as bond
holders.
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847. CDA Our lenders have requested an additional cure period for failure No change. 4/4/08
Exhibit 12, to provide a remedial plan.
CDA 241,
2.4.7
848. CDA Please provide the initial draft of Exhibit 13 for our time to review | See Question 259. 4/4/08
Exhibit 13 and comment. We expect that the TxDOT TSA will be
substantially the same as the NTTA TSA.
849. CDA Please provide the initial draft of Exhibit 13 for review and See Question 848. 5/9/08
Exhibit 13 comment. We expect that the TxDOT TSA will be substantially
the same as the NTTA TSA.
850. CDA In Section 8 (Professional Liability Insurance), the professional See Question 872. 1/25/08
Exhibit 20 liability insurance should apply to Renewal Work or Upgrades
having an estimated cost in excess of US Dollars $25,000,000
instead of $10,000,000. [This provision was accepted in SH
121].
851. CDA To include a limit based on Probable Maximum Loss, with No change. TxDOT is informed that there are no material premium | 10/19/07
Exhibit 20.1(c) | sublimits available in the marketplace and to have a sharing savings using probable maximum loss vs. full replacement cost
mechanism if the Loss Exceed that number. during construction, and that full replacement cost is commercially
It is customary to have the Client sharing excess of losses over available.
reasonable limits, and TxDOT is already providing this on
Property Insurance.
852. CDA The limit of the policy should be based on an independent PML See Question 851. 1/25/08
Exhibit 20.1(c) | (Possible Maximum Loss) Scenario calculation.
853. CDA Exclude coverage for damage resulting from design errors No change. We agree that errors in design and/or omissions are 10/19/07
Exhibit 20.1(e) | and/or omissions (v.) covered under an engineers E&O policy. However, the wording in
Coverage is usually included in engineer's E&O coverage rather | the CDA is standard for builders risk insurance in the US. The
then in a Builder’s Risk policy. policy must respond to cover ensuing insured loss or damage
resulting from a design error or omission but exclude the costs to
rectify the faulty design.
854. CDA To change $ 1 Million per 2% of the event No change. 10/19/07
Exhibit 20.1(7) Policy deductibles should be market-based and a risk financing TxDOT does not agree that deductibles are to be market based
decision by Developer. and strictly a Developer decision. Deductibles will have a direct
S . . effect upon the amount of compensation TxDOT might have to pay
$ 1 Million is not reflecting market conditions for a Compensation Event or termination event.
Developer should determine risk appetite and procure or cause
to be procured coverage with market and risk financing
considerations, not limited by TxDOT.
855. | CDA 1. To have a sharing mechanism if the Loss exceeds the 1. No change. 10/19/07
Exhibit 20.2(c) | Probable Maximum Loss. 2. No change. TxDOT's review and comment is subject to 14-day
2. Failure of TxDOT to comment prior to 90 days of policy limit under CDA Section 6.3.2.1
;ahxglrr]aet)l(?r;:r?;ljl.negate TXDOT's right to request changes until 3. No change. If the matter is a Compensation Event, then TxDOT
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NO. QUESTION/COMMENT RESPONSE DATE
SECTION
. . . will pay whatever compensation is required net of required
3. Itis custor&ar}l/_ tqtha_\ﬁ; the Client sfg.arln%gxcess of IOfses insurance. If the matter is not a Compensation Event, adequacy of
?nvseurr;?wiséona elimits. They are providing this on Froperty insurance is Developer’s risk. See CDA Section 16.1.2.13.
4. Client should request insurance requirement changes in a 4. See answer 3 above.
timely manner.
856. CDA 1. Delete requirement stating that TxDOT will be a Named 1. Addendum #3 is expected to change TxDOT to an additional 10/19/07
Exhibit 20.2(d) | Insured and Additional Loss Payee on the property policy. insured as its interest may appear. No change to loss payee
. . provisions will be made. The existing provisions allow lenders to
Dr:evltlalk;)perl-shall be named insured on Property Policy — TxDOT exercise the rights of primary loss payees and allow flexibility
shall be a Lessor. during most of the term for the Developer and its Lenders to
2. Payments made under said policy shall be payable to the establish provisions on use and disposition of property insurance
Developer, who maintains responsibility for the property proceeds.
throughout the Term of the lease. 2. No change. The provision so allows, as Developer or Lender
may be loss payee, except in last five years.
857. CDA To change $ 1 Million per 2% of the event See Question 854. 10/19/07
Exhibit 20.2(7) Deductibles shall be determined by the Developer in accordance
with market conditions and risk financing decisions.
$ 1 Million is not reflecting market conditions.
Deductibles should be Developer risk financing decision.
858. CDA To change one full year to six months. No change. 10/19/07
Exhibit 20.3(b)
859. CDA 1. To change 15 days to 2 months 1. No change. 10/19/07
Exhibit 20.3(0) | 5 pejete TXDOT as a Named Insured on the policy. TXDOT 2. See Question 858.
would be a Lessor.
860. CDA lliness may not be covered peril. No change. Carriers generally agree to an endorsement that 10/19/07
Exhibit 20.4(b) redefines bodily injury to include illness.
861. CDA Policy may be multi-year term, hence annual reinstatements may | No change. Developer should be required to evidence that limits 10/19/07
Exhibit 20.4(c) | not be applicable. are reinstated annually.
862. CDA 1. TxDOT and Indemnified Parties will be named as Additional 1. No change 10/19/07
Exhibit 20.4(d) | Insureds, not Named Insureds. 2. Addendum #3 is expected to change the first sentence to:
The Developer will the Named Insured with TxDOT and the “Developer, TxXDOT and the Indemnified Parties shall be the
Indemnified Parties as Additional Insureds. named insured, provided that the scope of coverage for TxDOT
5 Th il not thei . v th and the Indemnified Parties shall be limited to acts, omissions and
D. Ie coyerage V:.' not cover their operations — only the activities relating to the Project, the CDA Documents and the
eveloper's operations. Principal Project Documents.”
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
863. CDA (i) $ 100,000 should be $ 500,000 No change. TxDOT believes these deductible choices are 10/19/07
Exhibit 20.4(e) (i) $ 250,000 should be $ 500,000 reasonable and available.
(iii) $ 500,000 should be $ 1,000,000 See Question 854.
Market conditions. Any deductibles should be market based and
to the Developer’s discretion.
864. CDA Change deductible from “not exceeding $50,000 per occurrence” | No change. See Question 854. 10/19/07
Exhibit 20.6(e) | to “an amount acceptable to Developer in accordance with
Developer’s risk financing strategy.”
Deductibles should be left to the discretion and risk appetite of
Developer.
865. CDA Delete “or by other activities that occur on the Project” in the last | No change. The issue is not a Developer responsibility. It is 10/19/07
Exhibit 20.7(a) | sentence. insuring against liability due to a pollution condition.
Pollution insurance should cover liability from the performance of
the Work — Developer cannot be responsible for the liability
caused by others outside the scope of Work.
866. CDA Delete Indemnified Parties as Named Insureds on policy. Addendum #6 is expected to change the Indemnified Parties to 10/19/07
Exhibit 20.7(b) Pollution Liability policy should cover Developer's liability only. additional insureds as their respective interests appear.
Indemnified Parties can be added as Additional Insureds.
867. CDA Delete last sentence - the requirement for deletion of Insured vs. | No change, but see Question 866. 10/19/07
Exhibit 20.7(b) | Insured exclusion.
868. CDA To change $250.000 per $500.000 or other amount acceptable No change. See Question 854. 10/19/07
Exhibit 20.7(d) | to Developer in accordance with Developer’s risk financing
strategy.
Market conditions. Any deductibles should be market based and
to the Developer’s discretion.
869. CDA Delete (d) — the requirement for a specified deductible. No change. See Question 854. 10/19/07
Exhibit 20.7(d) | Deductible will be dependent on market conditions and risk
appetite of Developer.
870. CDA Policy period should end at Final Acceptance of the Design-Build | No change. The provision does not require a five year extended 10/19/07
Exhibit 20.8 Contractor’s Work, not 5 years after end of professional services | reporting period. The five year period may be covered through
or expiration of statute of limitations. Entities providing purchase of new, or renewal of existing, claims made policies in
professional liability insurance are able to purchase extended each of the five years.
reporting periods, dependent on market conditions (2-3 years in
today’s market).
871. CDA Delete (c) — the requirement for a specified deductible. No change. See Question 854. 10/19/07
Exhibit 20.8 Deductible will be dependent on market conditions and risk
appetite of Developer.
872. CDA In Section 8 (Professional Liability Insurance), the professional No change. 10/19/07
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
Exhibit 20 liability insurance should apply to Renewal Work or Upgrades
having an estimated cost in excess of US Dollars $25,000,000
instead of $10,000,000. (This provision was accepted in SH
121).
873. CDA The limit of the policy should be based on an independent PML See Question 851. 10/19/07
Exhibit 20.1(c) | (Possible Maximum Loss) Scenario calculation.
874. CDA No maximum deductibles should be required as the Developer No change. See Question 854. 10/19/07
Exhibit 20 has enough financial strength to establish deductibles depending
1(f), 2(f), 4 on the market time and premium level.
6(d), 7(d),
875. CDA No maximum deductibles should be required as the Developer See Question 874. 1/25/08
Exhibit 20 has enough financial strength to establish deductibles depending
1(f), 2(f), 4 on the market time and premium level.
6(d), 7(d),
876. CDA 1. Sections 2.1 and 2.2: In order to ensure an improved 1. No change. The CDA already differentiates between the 1/25/08

Exhibit 21

transition from construction to operation, we propose the
following treatment of points accumulated during the construction
period. A situation where noncompliance points accumulated
prior to transition from construction to operations is removed
from the ‘accumulation list’ would significantly improve the
transition management. However, we identify there is still a
need to make sure that the Developer will cure those that at the
time of transition are still uncured. For such points we still see
the necessity to associate liquidated damages until cure. At the
time of transition, if the Developer has accumulated cured and/or
uncured points, the ‘accumulation’ list goes back to zero. At the
same time, the Developer is still responsible to cure those
outstanding uncured points at the cost of defined liquidated
damages.

2. In Section 2.4, it is our understanding that this Section
provides the Developer with a ‘grace period’ before having to pay
liquidated damages on single and uncured noncompliance
points. For example, prior to Service Commencement Data, the
Developer will start paying liquidated damages on each single
and uncured noncompliance point once the limit of 50 points is
surpassed. Prior to that, the Developer will only accumulate with
no associated payment.

If this is not the intention of Section 2.4, please clarify. If this is
the case, we would like to recommend such system, where a
balance of noncompliance points is maintained and a limit to that
balance is defined where surpassing such limit becomes the
trigger to start paying liquidated damages for those
noncompliance points incurred over the balance limit.

periods before Service Commencement and after Service
Commencement by providing for higher trigger points before
Service Commencement.

2. Section 2.4 addresses the payment of liquidated damages in
respect of “Uncured” Noncompliance Points. Such liquidated
damages commence upon the accumulation of specified minimum
amounts. Noncompliance Points, on the other hand, are
immediately payable upon assessment, and are addressed
elsewhere.

3. See Question 229.
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has to address not a single noncompliance occurrence, but an
unusual large amount of noncompliance points, the given cure
periods may become too stringent at a realistic level.

To account for such a potential case, where the Developer has
to face an unusual amount of noncompliance points, a relaxation
of the cure periods may be solution to improve operations and
remove an extraordinary possibility for termination due to events
outside Developer’s control.

We do not consider such change would eliminate the incentive
the Developer faces to cure noncompliance points since the
liquidated damages would still apply as defined in CDA.

Our proposed relaxation of cure periods should be looked at in a
per-item basis, but in general terms we would recommend
increasing the cure periods found in this table by 50%.

In case the previous request is rejected we propose the following
specific changes to the table to address those items that initially
seem unreasonable.

Cure period Changes:

Item 7 : change to 3 days
Item 9 : change to 30 days
Item 24 : change to 3 days
Item 33 : change to 12 hours
Item 38 : change to 6 hours

Assessment Category Changes:

Item 1: change to A (this requirement is too general to have
liqguidated damages as soon as noncompliance is informed. We
suggest this requirement to be removed, further defined or
changed to require liquidated damages after a cure period);

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
This is a fair system to account for a period of adjustment at the
beginning of the Project and the uncertainties and extraordinary
conditions that can be found in a project of this nature. This
system would aid the non-compliance dispute resolution
process. The point limits discussed in this Section 2.4 is a fair
limit for such system.
3. In Section 3.5, we believe that 50% of the tolls collected is the
appropriate rebate amount.
877. CDA In an extraordinary situation, e.g. a year when Dallas hosts an It is appropriate for the contract requirements to apply. To the 1/25/08
Exhibit 21 Olympic event and the LBJ corridor is directly impacted by the extent an extraordinary situation constitutes a Relief Event,
List of Non- operations of the event, e.g. due to extraordinary traffic levels, Developer will have relief.
compliance the chance of incurring in more the usual noncompliance points
Items Table increases dramatically. If this situation occurs and the Developer
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QUESTION/COMMENT

RESPONSE

DATE

Item 21: change to A (this requirement is too general to have
liquidated damages as soon as noncompliance is informed. We
suggest this requirement to be removed, further defined or
changed to require liquidated damages after a cure period);
Item 53: remove or specify further;

Item 70 : change to A (some defects may occur due to
circumstances completely out of the Developer’s control. We
suggest this item to be considered as Category A to give
Developer opportunity to address);

Item 71: change to A (some defects may occur due to
circumstances completely out of the Developer’s control. We
suggest this item to be considered as Category A to give
Developer opportunity to address);

Item 72: change to A (this requirement is too general to have
liquidated damages as soon as noncompliance is informed. We
suggest this requirement to be removed, further defined or
changed to require liquidated damages after a cure period);
Item 77: change to A (this requirement is too general to have
liquidated damages as soon as noncompliance is informed. We
suggest this requirement to be removed, further defined or
changed to require liquidated damages after a cure period).

878.

CDA
Exhibit 21

General Comment: Overall the amount of liquidated damages
seem high.

Please see our comments above relating to Liquidated Damages
for Noncompliance Points and Liquidated Damages for Average
Speed Below 50 mph.

See Question 229.

10/19/07

879.

CDA
Exhibit 21
Section 3.1(c)

Please delete the last two sentences. The division of the same
Project into Toll Segments should not lead to the (potential)
assessment of twice as many liquidated damages.

No change. TxDOT has determined that the liquidated damages
are appropriate (before the change the amount understated
TxDOT'’s damages).

4/4/08

880.

CDA
Exhibit 21
Section 3.4

No Lane Rental Charges should apply if lane closures are due to
Compensation Events, Relief Events or any other event beyond
Developer’s control.

We would also like understand what “unscheduled occurrences”
include, since Lane Rental Charges can apply to “both
scheduled and unscheduled occurrences.”

See Question 437.

10/19/07

881.

CDA
Exhibit 21

See Question 220.

See Question 486.

10/19/07

882.

CDA
Exhibit 21
Attachment 1

Noncompliance Points 111-113: the Developer should be
excused for all Relief Events and any other events contemplated
by Exhibit 4

Addendum #6 is expected to revise 111-113 (renumbered as 113-
116).

4/4/08

883.

CDA
Exhibit 21

“For a given Toll Segment, maintain an average vehicle speed of
50 miles per hour in the Managed Lanes except where a Relief

See Question 882.

4/4/08

353134_2.DOC

175

September 24, 2008



IH 635 MANAGED LANES PROJECT
DRAFT QUESTIONS AND ANSWERS MATRIX — COMPREHENSIVE DEVELOPMENT AGREEMENT

NO.

DOC
SECTION

QUESTION/COMMENT
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DATE

Attachment 1

Event applies or such obligations is excused pursuant to in
accordance-with Exhibit 4 of the Agreement;

In the Noncompliance Point chart, the Noncompliance Points for
failure to maintain average speeds of 50 mph should also specify
that such points will not be assessed if Developer is excused
from its obligations pursuant to Section G.4 or G.5 of Exhibit 4.
As currently drafted, Noncompliance Points are only not
assessed for Relief Events, however, the scenarios described in
Exhibit 4 that excuse compliance with the 50 mph average speed
requirement do not necessarily fall within the definition of Relief
Event.

884.

CDA
Exhibit 21
Attachment 1

“For a given Toll Segment, maintain an average vehicle speed of
50 miles per hour in the Managed Lanes except where a Relief

Event applies or such obligations is excused pursuant to ir
accordance-with Exhibit 4 of the Agreement;

In the Noncompliance Point chart, the Noncompliance Points for
failure to maintain average speeds of 50 mph should also specify
that such points will not be assessed if Developer is excused
from its obligations pursuant to Section G.4 or G.5 of Exhibit 4.
As currently drafted, Noncompliance Points are only not
assessed for Relief Events, however, the scenarios described in
Exhibit 4 that excuse compliance with the 50 mph average speed
requirement do not necessarily fall within the definition of Relief
Event.

TxDOT'’s response in the Q&A Matrix indicated that the next draft
of the CDA will revise 111-113. Please confirm this is correct.

See Question 882.

5/9/08

885.

CDA
Exhibit 22

Please change all references to Section 17.8 of the CDA to
references to Section 17.8.4 of the CDA (the Disputes Board
provision in the CDA).

Addendum #3 is expected to make the requested change.

10/19/07

886.

CDA
Exhibit 22

Please add “(the “Agreement”)” at the end of Recital A.

Addendum #1 is expected to make the requested change.

10/19/07

887.

CDA
Exhibit 22

Please define the term “Disputes Board Member” and use such
capitalized term throughout the Disputes Board Agreement
instead of the current “Disputes Board member.”

No change. The meaning of Disputes Board member should be
clear.

10/19/07

888.

CDA
Exhibit 22

Please define the term “Disputes Board Member” and use such
capitalized term throughout the Disputes Board Agreement
instead of the current “Disputes Board member.”

See Question 783.

1/25/08

889.

CDA
Exhibit 22
Section 3.2.3

In the second sentence, please delete “all” between “disapprove”
and “subsequently proposed candidates.”

Addendum #1 is expected to make the requested change.

10/19/07

890.

CDA

Please clarify whether the reference to Section 17.8 is intended

See Question 891.

1/25/08
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
Exhibit 22 to include a reference to the Informal Resolution Procedures.
Section 3.2.5
891. CDA Please clarify whether the reference to Section 17.8 is intended Addendum #3 is expected to clarify that the Dispute Resolution 10/19/07
Exhibit 22 to include a reference to the Informal Resolution Procedures. Procedures include the Informal Resolution Procedures.
Section 3.2.5
892. | CDA Please clarify whether the reference to Section 17.8 is intended Addendum #3 is expected to clarify that the Dispute Resolution 10/19/07
Exhibit 22 to include a reference to the Informal Resolution Procedures. Procedures include the Informal Resolution Procedures, and to
Section 3.3.2 Further, please explain what the result will be if it is decided that | clarify that if the termination was unjustified, it is not effective.
the termination “For Cause” was unjustified.
893. CDA Please clarify whether the reference to Section 17.8 is intended See Question 892. 1/25/08
Exhibit 22 to include a reference to the Informal Resolution Procedures.
Section 3.3.2 Further, please explain what the result will be if it is decided that
the termination “For Cause” was unjustified.
894. CDA Please specify what happens if the removal is contested See Question 892. 10/19/07
Exhibit 22 pursuant to Section 3.3.2.
Section 3.3.3
895. CDA Please specify what happens if the removal is contested See Question 892. 1/25/08
Exhibit 22 pursuant to Section 3.3.2.
Section 3.3.3
896. CDA With respect to the preferences listed in the second sentence, it | Addendum #3 is expected to clarify that the other Party cannot 10/19/07
Exhibit 22 should be clarified whether the other Party can disapprove a disapprove solely due to lack of preferences if the Candidate’s List
Section 4.1 proposed Disputes Board Member for failure to meet the includes a specified number of other candidates who meet one of
preference. the preferences.
897. CDA With respect to the preferences listed in the second sentence, it | See Question 896. 1/25/08
Exhibit 22 should be clarified whether the other Party can disapprove a
Section 4.1 proposed Disputes Board Member for failure to meet the
preference.
898. CDA In the first sentence, please replace the text “its authority” by the | Addendum #1 is expected to make the requested change. 10/19/07
Exhibit 22 text “the Disputes Board’s authority.”
Section 5.2
899. CDA Please change the first sentence to: “The Disputes Board shall Addendum #1 is expected to make the requested change. 10/19/07
Exhibit 22 conduct its proceedings in accordance with the Commercial
Section 5.3.1 Rules, including any time periods listed therein for actions by the
Disputes Board.”
900. CDA Please explain the purpose of this provision and what type of Events beyond the control of the Parties or Disputes Board could 10/19/07
Exhibit 22 scenario is envisioned. cause unexpected delay. E.g. Death orillness of a Disputes Board
Section 5.3.2 o . . member or a litigant or witness.
Further, please change the text “any circumstances has or is
likely to arise” to the text “any circumstance has arisen or is likely | Regarding the second paragraph, Addendum #1 is expected to
to arise.” make the requested change.
901. CDA In the second sentence, please add the words “that this” before Addendum #1 is expected to make the requested change. 10/19/07
Exhibit 22 the text “is inappropriate.”
Section 5.4
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
902. CDA In the third sentence, please change the text “an dispute” to the Addendum #1 is expected to make the requested change. 10/19/07
Exhibit 22 text “a dispute.”
Section 5.5
903. CDA Please clarify the meaning of the language in the third sentence By a court, as contemplated by CDA Section 17.8.6. 10/19/07
Exhibit 22 “the Disputes Board Chair receives written notice of issuance of
Section 5.6 a final, nonappealable order on a Dispute that was the subject of
a Disputes Board Decision”? What type of order is envisioned?
904. CDA This section appears unnecessary as there are no subsequent Addendum #3 is expected to make the requested change. 10/19/07
Exhibit 22 proceedings envisioned in Section 17.8, except for appeals etc.
Section 6 against the Disputes Board Decision. In any event, this provision
should be part of the CDA and not this Exhibit. Please delete.
905. CDA This section appears unnecessary as there are no subsequent See Question 907. 1/25/08
Exhibit 22 proceedings envisioned in Section 17.8, except for appeals etc.
Section 6 against the Disputes Board Decision. In any event, this provision
should be part of the CDA and not this Exhibit. Please delete.
906. CDA Please change the text “at the time require for payment” to the Addendum #1 is expected to make the requested change. 10/19/07
Exhibit 22 text “at the time required for payment” in the second sentence.
Section 7.3.1
907. CDA Please clarify here that pursuant to Section 9.3, the Disputes Addendum #3 is expected to make the requested change. 10/19/07
Exhibit 22 Board Members should specify in their invoices that the Party to
Section 9.2 which the invoice is addressed is responsible only for ¥z of the
invoiced amount.
908. CDA Please clarify here that pursuant to Section 9.3, the Disputes See Question 907. 1/25/08
Exhibit 22 Board Members should specify in their invoices that the Party to
Section 9.2 which the invoice is addressed is responsible only for 2 of the
invoiced amount.
909. CDA While it is fine to share between the Parties the cost of any Addendum #3 is expected to clarify the language. 10/19/07
Exhibit 22 witnesses, and any proof, produced at the direct request of the
Section 9.3 Disputes Board, these costs would ordinarily not be billed to the
Disputes Board Members and would therefore not form part of
the Disputes Board Members’ invoices. This issue should be
dealt with in a separate provision. In addition, it should be
clarified that the provision is only applicable to witnesses
produced at the direct request of the Disputes Board (as Section
9.5 of the Disputes Board Agreement deals with witnesses
produced by a party on its own initiative).
910. CDA While it is fine to share between the Parties the cost of any See Question 909. 1/25/08
Exhibit 22 witnesses, and any proof, produced at the direct request of the
Section 9.3 Disputes Board, these costs would ordinarily not be billed to the
Disputes Board Members and would therefore not form part of
the Disputes Board Members’ invoices. This issue should be
dealt with in a separate provision. In addition, it should be
clarified that the provision is only applicable to witnesses
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
produced at the direct request of the Disputes Board (as Section
9.5 of the Disputes Board Agreement deals with witnesses
produced by a party on its own initiative).
911. CDA Please delete as Section 9 deals with Board Member’s No change. 10/19/07
Exhibit 22 expenses.
Section 9.5
912. CDA Please delete as Section 9 deals with Board Member’s See Question 909. 1/25/08
Exhibit 22 expenses.
Section 9.5
918. CDA Please change all references to Section 17.8 of the Agreement Addendum #3 is expected to make the requested change. 10/19/07
Exhibit 22 to Section 17.8.4 of the Agreement (which is the Disputes Board
Attachment 1 provision in the Agreement).
914. CDA Please change all references to Section 17.8 of the Agreement See Question 913. 1/25/08
Exhibit 22 to Section 17.8.4 of the Agreement (which is the Disputes Board
Attachment 1 provision in the Agreement).
915. CDA Please clarify what is meant by the language “through issuance See Question 902. 10/19/07
Exhibit 22 of a final, non-appealable order concerning the applicable
Attachment 1 Dispute”.
Section 2.2
916. CDA Please delete the words “under penalty of perjury” as they do not | Addendum #1 is expected to make the requested change. 10/19/07
Exhibit 22 make sense in this context and should be deleted.
Attachment 1
Section 3.1
917. CDA Please delete the words “under penalty of perjury” as they are Addendum #1 is expected to make the requested change. 10/19/07
Exhibit 22 inappropriate here.
Attachment 2
R-17
918. CDA Please explain the reasoning behind this provision. Written No change. In order to ensure that the Disputes Board has all 10/19/07
Exhibit 22 evidence by witnesses is standard and there appears to be no information needed to make an informed decision, the Disputes
Attachment 2 reason to divert from that standard practice here. Board must be able to pose questions directly to witnesses.
R-24(a)
919. | CDA Please explain the reasoning behind this provision. Written See Question 918. 1/25/08
Exhibit 22 evidence by witnesses is standard and there appears to be no
Attachment 2 reason to divert from that standard practice here.
R-24(a)
920. CDA Please delete the third sentence because it is standard practice Addendum #1 is expected to revise the third sentence to read: “If 10/19/07
Exhibit 22 to have the hearing after the briefs are submitted (unless there posthearing briefs are to be filed, the hearing shall be declared
Attachment 2 are also posthearing briefs). closed as of the final date set by the Disputes Board for the receipt
R-27 of such briefs.”
921. CDA Please conform the language “for the entry of judgment on any Addendum #1 is expected to delete “judgment on”. 10/19/07
Exhibit 22 Disputes Board Decision made under these rules” to the
Attachment 2 language in Sections 17.8.5 and 17.8.6 in the CDA.
R-31
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
922. CDA Please delete the text “to resolve” at the end of such Rule. Addendum #1 is expected to make the requested change. 10/19/07
Exhibit 22
Attachment 2
R-41
923. CDA Please clarify the trigger date to which “[O]n the fourth Business | Addendum #3 is expected to clarify that it is the fourth Business 10/19/07
Exhibit 22 Day” refers. Day after the date of the notice.
Attachment 2
L-1
924. CDA Please clarify the trigger date to which “[O]n the fourth Business | See Question 923. 1/25/08
Exhibit 22 Day” refers.
Attachment 2
L-1
925. CDA Please Note that this entire Exhibit is still subject to review. Noted. 10/19/07
Exhibit 23 All provisions relating to Compensation for Termination for
Convenience are also subject to review, pending finalization of
the rules by TxDOT regarding implementation of SB792.
926. CDA All provisions relating to Compensation for Termination for The Senior Debt Termination Amount is not covered under all 10/19/07
Exhibit 23 Convenience are also subject to review, pending finalization of circumstances. See the definition of Initial Senior Debt Termination
the rules by TxDOT regarding implementation of SB792. Amount. See Question 931.
Additionally, it is not clear in language currently in CDA whether
Senior Debt Termination Amount is covered under all
circumstances. i.e.:
e Inthe event that additional debt is drawn after financial
close to fund shortfalls
¢ In the event that total senior debt outstanding is
increased due to refinancing
Adding this clause will make it clearer for potential Lenders.
927. | CDA Termination Compensation prior to Service Commencement. Addendum #1 is expected to provide for Termination 10/19/07
Exhibit 23 Compensation language to reflect the following; Compensation as follows:
“the lesser of (a) costs and expenses that have actually been 2. Upon a Default Termination Event where the Developer Default
incurred by or on behalf of Developer directly in connection with | that is the basis thereof occurs, and is the subject of a Warning
the design, acquisition and construction of the Project, including | Notice delivered, prior to the Service Commencement Date,
amounts funded by Developer in connection with a Relief Event, | subject to Section D.5 below, Developer shall be entitled to receive
excluding (i) amounts payable by TXDOT as Milestone Termination Compensation in an amount equal to the lowest of:
ion Relief Event, (ii) inter . _ .
Zggrg;,zf f?r:aiocﬁgegssatts?prctf)L;:sisOioialeasd ad(\a/istbr(y)feég, Z‘:td (a) 80% of the Senior Debt Termination Ampunt minus 80% of all
(iii) Developer overhead or administrative expenses, or (b) the Borrowed Cash and Credit Balances (if any);
amount of such costs as shown in the Proposal including (b) 80% of the Initial Senior Debt Termination Amount, plus 80%
amounts funded by Developer in connection with a Relief Event | of any increase in the Initial Senior Debt Termination Amount
and corresponding to the Work to be completed as of the Early | directly attributable to a Refinancing of the Initial Senior Project
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outstanding debt and as such should not be subject to a
discount.

2. Part B (Termination for Convenience):
TxDOT should provide an agreed worked example.

3. Part B.1 (Termination for Court Ruling):

Please delete the text “under clause (a) of Section 19.12.1 that
occurs after Financial Close and is due solely to illegality of
contract terms” in the 3rd and 4th line.

4. Further, please revise so that Part B also applies to “Delayed
NTP”. If TxDOT fails to provide NTP, such occurrence should
result in the same compensation payment as afforded in respect
of Termination for Court Ruling.

5. In Part B.3(b)(ii), please revise so that the equity
contemplated in the compensation calculation is recognized from
the date of commitment, not contribution. Equity that will not be
contributed on or prior to financial close will be irrevocably
committed to be so contributed and hence is the factual
equivalent thereof.

6. Part C (Force Majeure):

The equity investors should receive a return on their equity equal
to their weighted average cost of capital for the time between
notice is given and the Termination Compensation is received
from TxDOT.

7. Part E (Termination due to Court Ruling, Delayed NTP or
Lack of NEPA Finality):

Please revise so that Part E shall not apply to “Termination due
to Court Ruling” and “Delayed NTP” as this should be completely

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
Termination Date; minus “any amount standing to the credit of Debt that (A) was fully and specifically identified and taken into
any bank account held by or on behalf of Developer that has not | account in the Base Case Financial Model and calculation of the
been applied to the costs of performing the Work if and to the Concession Payment and (B) occurs prior to the date notice of
extent such amounts are available to pay such costs;” termination is delivered, minus 80% of all Borrowed Cash and
For a project of this complexity, it is essential that the Developer Credit Balances (if any); or
be entitled to compensation for defaults that occur during (c) Total Project D-B Costs (Proposal Form P, Box A) minus
construction. This will be a critical issue for Lenders due to the TxDOT’s estimated cost to complete the Project minus the amount
complex nature of the traffic management works, exposing the of the Public Funds Amount paid.
Developer to greater risk prior to Service Commencement than
on a typical project.
928. CDA 1. The Lenders have requested that compensation for 1. No change. 1/25/08
Exhibit 23 termination should always and in all instances cover all

2. TxDOT would prefer to clarify the existing contractual language
to the extent the existing language is unclear, and invites your
clarifications. Upon request, TxDOT will provide its comments to
the proposer’s examples during one-on-one meetings. Such
examples should assume that no amounts are in dispute.

3. Addendum #3 is expected to revise the Termination for Court
Ruling provisions to provide that, for purposes of measurement of
compensation, a termination that involves a breach of TxDOT'’s
warranties only will be treated as a TxDOT Default, a termination
that involves a breach of Developer’s warranties only will be
treated as a Developer Default, and a termination that involves a
breach of both parties’ warranties will be treated as a Termination
by Court Ruling.

4. Addendum #3 is expected to reflect that if at the time of
termination a condition exists that is or could ripen into a
Termination for Force Majeure Event, Court Ruling or Lack of
NEPA Finality, then compensation will be paid as if termination
resulted from such event; otherwise termination will be paid as a
Termination for TXDOT Default.

5. Addendum #3 is expected to revise the definition of Equity IRR
so that the equity is recognized from the date of commitment (after
the Effective Date), provided (a) there is a binding, written,
unconditional commitment of the equity, available on demand, (b)
the committed amount is set aside in a separate account
specifically identified for the project, or a letter of credit, parent
guarantee or other good security in like amount is provided to back
the binding commitment, (c) the start date for interest be the date
(a) and (b) are both in place and (d) the compensation is reduced
by earnings on the funds in the account, or if a letter of credit or
other security is provided, the compensation is reduced by imputed
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NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
covered by Part B. Further, please delete the text in paragraph earnings at LIBOR between the “commitment” date and the date of
1, clause (a) starting with “lesser of (i) the sum” up to and actual funding (or termination). If these conditions aren’t met, then
including “, if any, or (ii) the”. the start date for contributed equity would be the date of actual
. oo equity funding.
8. Please provide that TxDOT may not offset against its
Termination Compensation any amount owed by Developer. ltis | 6. No additional changes. See Question 930.
essential for the lenders to ensure that the senior debt will be 7 See items 3 and 4. No chanae reqarding the requested
repaid under all termination scenarios. déletion ) ge reg 9 a
9. In Part G.1 the reference to Section B.3 is incorrect and .
should be to Sections B 1. Otherwise timing in case of B.2 8. Nochange. See Question 931.
payments is unclear. 9. Addendum #3 is expected to revise the reference.
10. Parts G.4(a) (Termination for Developer Default) and G.5(a) | 10. No change is necessary. The provisions set forth definite due
(Termination by Court Ruling) seem to suggest that TxDOT can dates. They recognize that if TXDOT is delinquent, it will owe
refuse to pay for an indefinite period as long as they pay LIBOR | interest. The contractual provision of interest on delinquent
pus 200 basis points interest. This is unacceptable. Please amounts, however, does not preclude other remedies.
insert a definite by which TxDOT must pay the amount owed. ) .
11. No change is necessary. Sections G.1(b) and (c) (under
11. Further, in Part G.1(b) and (c) seem to suggest that TXDOT | Option A) do not contemplate that TXDOT would be the unilateral
would be the unilateral arbiter to determine Fair Market Value. arbiter of Fair Market Value. The appraiser renders an opinion on
Please revise the language and confirm that also under G (b) Fair Market Value. It is not final or binding. Either party may
and (c), Fair Market Value is determined by the independent contest the amount of Fair Market Value. See Section B.4(j).
appraiser.
929. CDA Delete (a) in its entirety. It is unacceptable that the Developer See Question 927 10/19/07
Exhibit 23 receive no compensation for termination due to Developer
Part D.1(a) Defaults prior to Service Commencement. This deal will not be
financeable if at least a % of the Senior Debt is not paid.
930. CDA Compensation to the Developer should be established. At a Addendum #1 is expected to revise Part C. 10/19/07
Exhibit 23 minimum, this compensation should cover the Senior Debt
Part C Termination Amount plus IRR on equity contributed prior to the
date of termination, at a percentage to be determined.
931. CDA Part B (Termination for Convenience): In undertaking a design, Part B. TxDOT intends to comply with SB 792 in a way that does 10/19/07
Exhibit 23 build, finance and operate project, the private sector assumes not meaningfully cap Developer’s upside. Addendum #1 is
significant risks, most significantly construction and traffic & expected to apply an IRR on equity of 23%, which corresponds to
revenue risks. These risks are real and loss of investment can the revenue sharing band of 75%.
and does occur from time to time. The private sector creates Part C. See Q ion 930
significant value through the successful management of these art C. See Question )
risks. That value must be fully recognized in any scenario where | Part D1. See Question 927.
a completed, operating project is compulsorily purchased from
the private sector. In seeking to cap the compensation payable | Part D2. No change.
to the private sector on a termination for convenience by Part E. Addendum #1 is expected to revise Part E.
reference to a single, defined equity IRR (even an IRR adjusted
upward from the base case equity IRR), TxDOT fails to Offset. No change. See Question 478.
recognize that value, which changes over time. We believe that
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NO.

DOC
SECTION

QUESTION/COMMENT

RESPONSE

DATE

the maximum compensation payable should reflect either: (i) fair
market value; or (ii) the Senior Debt Termination Amount plus
the present value, at a risk free rate (that is, the benchmark
taxable or tax exempt bond rate consistent with the financing
contained in the Base Case Financial Model), of the remaining
cashflows to equity as projected under the Base Case Financial
Model. Fair market value can be deployed by defining an
Adjusted IRR concept using an appropriate methodology as
previously discussed. It is our opinion that these proposals are
within the confines of S.B. No. 792.

Part C (Force Majeure): The equity investors should receive all
of their initial equity contributions back in addition to the
contemplated compensation.

Part D1.(a) (Termination for Developer Default prior to Service
Commencement Date): Termination compensation should be
payable even if the Developer Default giving rise to the
termination occurs prior to the Service Commencement Date
(especially in light of the tight cure period relating to NTP
issuance). Termination compensation should be calculated by
reference to the fair market value less any rectification costs.
Fair market value may be calculated by determining the net
present value of the expected cashflows from the Project, less
the remaining construction cost to complete the Project.

Part D2. (Termination for Developer Default post Service
Commencement Date): Termination compensation should be for
the fair market value.

Part E (Termination due to Court Ruling, Delayed NTP or Lack of
NEPA Finality). Please delete the text in paragraph 1, clause (a)
starting with “lesser of (i) the sum” up to and including “, if any, or
(i) the”.

Please provide that TxDOT may not offset against its
Termination Compensation any amount owed by Developer
unless specifically provided for in Exhibit 23 (see Section 17.3.5)

932.

CDA
Exhibit 23

1. Definition of “Equity IRR”: The newly added language should
be removed here and equivalent language should be inserted
into the definition of “Contributed Unreturned Equity”. It has to
be ensured that equity which is either contributed by the
Sponsors, or irrevocably committed to be contributed to the
Developer, from whatever sources and in whatever form, will
constitute “Contributed Unreturned Equity”.

1. No change. The newly added language only applies to the
termination for convenience formula.

2. If TxDOT compensates Developer for future cost or revenue
impacts that are not incurred because of an early termination, it is
appropriate to subtract those amounts where those amounts are
not otherwise reflected in the termination compensation (e.g.,
because the Senior Debt Termination Amount is applicable). It is

4/4/08
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SECTION

QUESTION/COMMENT

RESPONSE

DATE

2. Please delete B.3(g) for the following reason:

Where a Compensation Amount has been paid to Developer in
respect of cost and revenue impacts attributable to a future
period, such Compensation Amount reflects the change in the
present market valuation of the Project as a result of the impact
of the Compensation Event on the cashflows of the Project. It is
equitable that such compensation should be distributed to debt
and equity, the providers of capital to the Project, in the same
proportion as their initial contributions.

Under the revised definition of Fair Market Value (FMV), FMV
will take into account the adverse cost and revenue impacts of a
Compensation Event accruing after the Early Termination Date,
where the Developer has previously received payment of a
Compensation Amount for adverse cost and revenue impacts
accruing from and after the Early Termination Date.

In case of Section B.3, therefore, the value consequences of the
Compensation Event will result in a reduction in the FMV of
Developer's Interest which is determined according to B.3(a)(i).
That reduction will fully reflect the payments to both equity and
debt from the Compensation Amount.

Section B.3(a) provides, however, that the Termination
Compensation shall equal the greater of FMV and the Senior
Debt Termination Amount. This reflects a policy decision on the
part of TxDOT to provide to Senior Debt the protection of a
"floor" on the Termination Compensation payable - that is, Senior
Debt will be protected in the event that FMV is lower than the
amount of Senior Debt.

The Senior Debt Termination Amount (and therefore Termination
Compensation) will reflect that portion of any Compensation
Amount which was distributed to debt. If that portion was less
than Senior Debt's proportional share of the Compensation
based on its original contribution to the Project, it would be
equitable to deduct from the compensation payable any part of
Senior Debt's proportional share of the Compensation Amount
which was not paid to it - but it is not equitable to deduct 100% of
the Compensation Amount not paid to Senior Debt.

The same arguments applies in relation to: Section C.2(f),
Section D.2(a) and Section D.3(a).

In relation to the following sections, no deduction should be

up to the Developer and its Lenders to determine how any
compensation received from TxDOT should be allocated between
them in light of this provision.

3. Addendum #6 is expected to make the requested change.

4A. No change. Regarding Termination by Court Ruling due to
TxDOT breach of warranty, see Section E.4(b).

4B. No change. The requested change is contrary to law.
4C. See Question 782.

4D. No change is necessary. The definition of Senior Debt
Termination Amount includes refinancings.

5. No change is necessary. See Section E.5(b).

6. No change. TxDOT believes it is appropriate for Part E to apply

for the circumstances listed in Section E.2. No change is
necessary regarding Termination by Court Ruling. It is not
appropriate to extend this concept to a breach of an obligation.
See Question 928(7).

7A. Addendum #6 is expected to change the reference to
Section B.4 to Section B.1.

7B. See Question 928(10).
8. See Question 931.
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RESPONSE

DATE

made to reflect any part of Senior Debt's proportional share of
the Compensation Amount which was not paid to it - because
such amount will be reflected in a reduced amount paid in
respect of Contributed Unreturned Equity: Section C.3, E.1(f)
and E.2(f).

In relation to the following sections, we agree that a deduction
should be made for the portion of any Compensation Amount
which was not previously used to reduce Project Debt - because
the calculation of the Adjusted Equity IRR Amount refers to the
Base Case Financial Model, which does not take into account
the cost and revenue impacts of the Compensation Events (and
therefore reflect any portion of any Compensation Amount paid
to equity): B.4(h).

3. In Part A. 4.(b) please add the text “/or” before the text , if
applicable” each time it occurs.

4. Part B.1 (Termination for Convenience/Delayed NTP):

A. Please revise so that Part B applies to Terminations by Court
Ruling to the extent that a court ruled that any obligation of
TxDOT under the CDA Documents is void, unenforceable or
impossible.  Further, Part B should apply as well to all
Terminations Due to Delayed NTP.

B. In Part B.2, please replace the word “smaller” with “greater” in
the third to last line.

C. In Part B.4: As discussed in our meeting and the comment in
this table in relation to the definition of Senior Debt Termination
Amount, third party subordinated debt with a first subordinate
lien on and pledge of the Developer’s interest with an interest
rate exceeding LIBOR plus 450 basis points should be treated as
Senior Debt for the purposes of this section B.4 of Exhibit 23.
This is currently not reflected in the drafting since such
subordinated debt would not fall under the definition of “Senior
Debt Termination Amount”. Incidentally, such subordinated debt
would not currently be treated and compensated as equity, either
since it is not encapsulated by the following definitions used in
Part B.4 to determine such compensation: Distributions, Equity
IRR, Subordinate Debt and Subordinated Security Documents.

D. Further, the amount payable under paragraph (a) of this
Section must reflect any increase in the Initial Senior Debt
Termination Amount attributable to a Refinancing of the Initial
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Senior Project Debt that (A) was fully and specifically identified
and taken into account in the Base Case Financing Model and
calculation of the Concession Payment and (B) occurs prior to
the date notice of termination is delivered. The value of any
planned refinancing is reflected in the Proposer’'s bid for the
project and in the Base Case Equity IRR. It is inequitable that
any incremental debt amounts as a result of such planned
refinancings are not taken into account in the circumstances of a
Termination for Convenience.

5. Part D (Developer Default):

This should apply to any Termination for Court Ruling to the
extent a court ruled that an obligation of the Developer under the
CDA Documents is void, unenforceable or impossible.

In D.2(b) and D.3(b), the amount payable under these
paragraphs should include the portion of any Refinancing Gain
previously paid to TxDOT.

6. Part E (Termination due to Court Ruling, Delayed NTP or Lack
of NEPA Finality):

Please revise so that Part E shall not apply to Delayed NTP as
this should be completely covered by Part B. With respect to
Termination by Court Ruling, this should only be covered to the
extent that such termination as determined by a court was not in
relation to the unenforceability, void or impossibility of either a
TxDOT or a Developer obligation. Part E.4. has to be fixed to
reflect the various distinctions with respect to a Termination for
Court Ruling (i.e. Termination for Convenience applies to a
TxDOT breach of any of its obligations, not only for a breach of a
representation; Termination for a Developer Default applies to a
Developer breach of any of its obligations, not only for a breach
of a representation; Termination for Court Ruling applies for all
other terminations by a court ruling). Section 19.12 of the CDA
has to be fixed as well.

Further, please delete the text in paragraph 1, clause (a) as well
as paragraph 2, clause (a) starting with “lesser of (i) the sum” up
to and including “, if any, or (ii) the”.

7A. In Part G 1.(a), please change reference from Section B.4 to
Section B as this timing provision should capture all Termination
Compensations due to Termination for Convenience. Otherwise,
please explain when the payments under B.2 and B.3 are due.
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B. Parts G.4(a) (Termination for Developer Default) and G.5(a)
(Termination by Court Ruling) provide that TxDOT can refuse to
pay for an indefinite period as long as they pay LIBOR pus 200
basis points interest. This is unacceptable. Please insert a
definite time by which TxDOT must pay the amount owed.

8. Please provide that TxDOT may not offset against its
Termination Compensation any amount owed by the Developer.
It is essential for the lenders to ensure that the Senior Debt will
be repaid under all termination scenarios.

933.

CDA Exhibit 23

Termination
Compensation

In Part E. 1. of Exhibit 23, please add the word “approval” after
the word “environmental reevaluation” in the fourth line.

In Part G. 5. of Exhibit 23, please add the word “Approval” after
the word “Environmental Reevaluation” in the header and add
the word “approval” after the text “environmental reevaluation”
the sixth line.

With respect to Termination for Convenience, we refer to
Question 927, part 4D. TxDOT’s answer implies that the Senior
Debt Termination Amount is payable on termination under
Section B.4(a) of Exhibit 23. However, the current draft of
Exhibit 23 says that the Initial Senior Debt Termination Amount
will be payable in this circumstance. Please replace “Initial
Senior Debt Termination Amount” with “Senior Debt Termination
Amount”. This is consistent with the requirements of SB 792. If
“Initial Senior Debt Termination Amount” remains, then Section
B.4(a) must be amended to include any increase in Initial Senior
Debt Termination Amount attributable to a Refinancing of the
Initial Senior Project Debt that (A) was fully and specifically taken
into account in the Base Case Financing Model and calculation
of the Concession Payment and (B) occurs prior to the date
notice of termination is delivered.

Addendum #6 is expected to address the requested changes.

5/9/08

934.

CDA
Exhibit 23
Section E.1

Subject to Sections E.4 and E.5 below, in the event of
Termination by Court Ruling, termination due to lack of
occurrence of the NEPA Finality Date as provided in Section
19.13 of the Agreement or TxBDOF's either Party’s election to
terminate under ion 19.14 of the Agreement for failure to
obtain an environmental reevaluation required in connection with
an alternative technical concept approved by TxDOT and
described in Exhibit 2 underSection19-14-of the-Agreement, the
Termination Compensation shall be an amount equal to the
following:

(a) _Either (1) the Fhe lesser of (i) the sum of (A) Initial Senior

Addendum #6 is expected to revise Section E.1.

5/29/08
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Debt Termination Amount plus (B) any increase in the Initial
Senior Debt Termination Amount directly attributable to a
Refinancing of the Initial Senior Project Debt that (I) was fully
and specifically identified and taken into account in the Base
Case Financial Model and calculation of the Concession

Payment and (ll) occurs prior to the date notice of termination is
delivered, plus (C) the portion of all Refinancing Gain previously

paid to TxDOT, if any, ef and (ii) the Senior Debt Termination
Amount; or (2) in the event of a Termination for failure to obtain

lternativ hnical con rov TxDOT only, wher

935.

CDA
Exhibit 23
Section G.5

a) In the event of Termination by Court Ruling, termination shall
be valid and effective on the entry of final judgment. If the
Agreement and Lease are terminated due to TxDOT’s delay in
issuing NTP1 or NTP2 as provided in Section 19.4.3 of the
Agreement and the measure of the Termination Compensation
under Section E above, due to lack of occurrence of the NEPA
Finality Date as provided in Section 19.13 of the Agreement or
due to HDOTs gither Party’s election after its failure to obtain
an environmental reevaluation as provided in Section 19.14 of
the Agreement, termination shall be valid and effective on the
date notice of termination is delivered. . . .”

is

Addendum #6 is expected to make the requested change.

5/29/08

936.

CDA
Exhibit 26

Form of
Joinder
Agreement

Please revise Section 2 as follows: “TxDOT hereby designates
Developer at "Beneficiary" under the Master Lockbox and
Custodial Account Agreement with respect to the Project and to

revenues arising under the Project which are at any time held by
the Custodian under the Master Lockbox and Custodial Account

Agreement and which under the terms of Section 8.7.7 or
19.10.4 of the CDA TxDOT is obligated to direct to be paid to th
Project Trustee, and the Custodian hereby acknowledges said

designation, with the full rights, powers and benefits granted to a

"Beneficiary" thereunder. Developer's rights as a Beneficiary
shall cease and Developer shall deliver to the Custodian written
notice of confirmation of termination of Developer's rights as a
Beneficiary, only in accordance with the terms of Section 8.7.11
or Section 19.10.11 of the CDA, as applicable”.

e

Change is not necessary. The approach taken in Secion 8.7.7 is to
call for revisions to Section 2 as and when necessart due to
execution of the TxDOT TSA rather than make these changes in
the Exhibit. The actual executed Joinder Agreement should reflect
only the applicable provision (either 8.7.7 or 19.10.4) under which it
is entered into.

7/10/08

937.

The PAB Application you sent us did not include Attachment A.

Attachment A was sent via email and loaded on the ftp site on April

4/29/08
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LLP as Bond Counsel. There are many potential counsel roles
in a transaction such as this. Would TxDOT be receptive to
another qualified firm being Bond Counsel for PABs? Would
TxDOT have preferred roles for Developer’s legal counsel in
addition to one of Developer’s legal counsel serving as
Borrower’s Counsel?

NO. DOC QUESTION/COMMENT RESPONSE DATE
SECTION
Could you please provide us that Attachment? 30, 2008.
938. We note that TxDOT did not identify any specific potential TxDOT is in the process of forming a Transportation Corporation 4/29/08
conduit issuers in its Application. Did USDOT express any under Chapter 431 of the Texas Transportation Code to serve as
concern with that? Has TxDOT since identified a potential issuer | conduit issuer.
of PABs for the I-635 Managed Lanes Project?
939. The TxDOT Application identified McCall Parkhurst & Horton McCall Parkhurst & Horton LLP will be TxDOT's Transportation 4/29/08

Corporation's Bond Counsel. No, TxDOT is not receptive to
another qualified firm being Bond Counsel for PABs. Borrower is
free to choose its counsel, but other than being borrower's counsel
there would be no preferred roles for Developer's attorneys.
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