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DEVELOPMENT AGREEMENT
Loop 375 — Border Highway West Extension Project

This Development Agreement (“Agreement”) is entered into by and between the
Texas Department of Transportation, a public agency of the State of Texas ("TxDOT"), and

[ |, @ Texas joint venture comprised of | |, effective as of | ],
2014.

RECITALS

A. The State of Texas desires to facilitate private sector investment and
participation in the development of the State’s transportation system via Development
agreements, and the Texas Legislature has enacted Transportation Code, Chapter 223,
Subchapter E (the “Code”), and TxDOT has adopted Sections 27.1-27.9 of Title 43, Texas
Administrative Code (the “Rules”), to accomplish that purpose.

B. TxDOT wishes to enter into an agreement with a private sector developer to
develop, design and construct improvements along Loop 375 — Border Highway West
Extension in El Paso County (the “Project”). In addition, TXxDOT wishes to enter into an
agreement with the private sector developer to, at TxXDOT’s sole option, maintain the
Project for specified optional terms.

C. Pursuant to the Code and the Rules, TxDOT issued a Request for
Qualifications (as amended, the “RFQ") on July 26, 2013.

D. TxDOT received four qualification statements on September 12, 2013 and
subsequently shortlisted four proposers.

E. On [ ], 2013, TxDOT issued to the shortlisted proposers a
Request for Proposals (as subsequently amended by addenda, the “RFP”) to develop,
design, construct and, at TXDOT’s sole option, maintain the Project.

F. On | ], 2014, TxDOT received four responses to the RFP,
including the response of Developer (the “Proposal”).

G. An RFP evaluation committee comprised of TXxDOT personnel determined
that Developer was the proposer which best met the selection criteria contained in the RFP
and that the Proposal was the one which provided the best value to the State of Texas.

H. On| ], 2014, the Texas Transportation Commission accepted
the recommendation of the Executive Director and the RFP evaluation committee and
authorized TxDOT staff to negotiate this Agreement.

l. Concurrently with the execution of this Agreement, TXDOT and Developer
are entering into a Comprehensive Maintenance Agreement for Developer to provide,
comprehensive maintenance for the Project for a period of five years and, at TxDOT's sole
option, comprehensive maintenance for the Project for two additional five year periods.
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J.  This Agreement, the Comprehensive Maintenance Agreement and the other
Contract Documents collectively constitute a comprehensive development agreement, as
contemplated under the Code and the Rules, and are entered into in accordance with the
provisions of the RFP.

K. The Executive Director of TXDOT has been authorized to enter into this
Agreement pursuant to the Code, the Rules and the Texas Transportation Commission
Minute Order | |.

L. The Parties intend for this Agreement to be a lump sum design-build
agreement obligating Developer to perform all work necessary to obtain completion of the
Project by the Completion Deadlines specified herein for the Price, subject only to certain
specified limited exceptions. In order to allow TxDOT to budget for and finance the Project
and to reduce the risk of cost overruns, this Agreement includes restrictions affecting
Developer’'s ability to make claims for increases to the Price or extensions of the
Completion Deadlines. Developer has agreed in this Agreement to assume such
responsibilities and risks and has reflected the assumption of such responsibilities and
risks in the Price.

M. If Developer fails to complete the Project in accordance with the Completion
Deadlines set forth in the Contract Documents, then TXDOT and the members of the public
represented by TxDOT will suffer substantial losses and damages. The Contract
Documents provide that Developer shall pay TxDOT substantial Liquidated Damages if
such completion is delayed.

N. The Reference Information Documents include the Schematic Design, which
Developer shall use as the basis for the design to be furnished by Developer, subject to
the terms, conditions and limitations of the Contract Documents. Developer will assume
full responsibility and liability with respect to design of the Project.

NOW, THEREFORE, in consideration of the sums to be paid to Developer by
TxDOT, the Work to be performed by Developer, the foregoing premises and the
covenants and agreements set forth herein, the Parties hereby agree as follows:
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SECTION 1. DEFINITIONS; CONTRACT DOCUMENTS;
INTERPRETATION OF CONTRACT DOCUMENTS

1.1 Definitions
Exhibit 1 hereto contains the meaning of various terms used in the Contract Documents.
1.2 Contract Documents; Order of Precedence

The term "Contract Documents” shall mean the documents listed in this Section 1.2. Each
of the Contract Documents is an essential part of the agreement between the Parties, and
a requirement occurring in one is as binding as though occurring in all. The Contract
Documents are intended to be complementary and to describe and provide for a complete
agreement.

1.2.1 Subject to Sections 1.2.2 through 1.2.6, in the event of any conflict among
the Contract Documents, the order of precedence shall be as set forth below:

1. Change Orders and Agreement amendments (excluding amendments
to the Technical Provisions which are separately addressed in subparagraphs 3 and 5,
below), and all exhibits and attachments thereto;

2.  This Agreement (including all exhibits and the executed originals of
exhibits that are contracts, except Exhibits 2 and 18);

3. Technical Provisions amendments, and all exhibits and attachments to
such amendments;

4. Technical Provisions, and all exhibits and attachments to the
Technical Provisions;

5. Developer's Proposal Commitments, ATCs and Proposal Schematics
(as set forth in Exhibit 2); and

6. Final Design Documents to be developed in accordance with the
Contract Documents, provided that: (a) specifications contained therein shall have
precedence over plans; (b) no conflict shall be deemed to exist between the Final Design
Documents and the other Contract Documents with respect to requirements of the Final
Design Documents that TxDOT determines are more beneficial than the requirements of
the other Contract Documents; and (c) any other Deviations contained in the Final Design
Documents shall have priority over conflicting requirements of other Contract Documents
only to the extent that the conflicts are specifically identified to TxDOT by Developer and
such Deviations are approved by TxDOT in writing.

1.2.2 Notwithstanding the order of precedence among Contract Documents set
forth in Section 1.2.1, in the event and to the extent that Exhibit 2 expressly specifies that it
is intended to supersede specific provisions of the Contract Documents, Exhibit 2 shall
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control over the specified provisions. Moreover, if the Proposal includes statements,
offers, terms, concepts and designs that can reasonably be interpreted as offers to provide
higher quality items than otherwise required by the Contract Documents or to perform
services or meet standards in addition to or better than those otherwise required, or
otherwise contains statements, offers, terms, concepts or designs which TxDOT considers
to be more advantageous than the requirements of the other Contract Documents,
Developer’'s obligations hereunder shall include compliance with all such statements,
offers, terms, concepts or designs which shall have the priority of Agreement amendments
and Technical Provision amendments, as applicable.

1.2.3 Portions of the Reference Information Documents listed in Exhibit 18 are
referenced in the Contract Documents for the purpose of defining requirements of the
Contract Documents.  The Reference Information Documents shall be deemed
incorporated in the Contract Documents to the extent that they are so referenced, with the
same order of priority as the Contract Document in which the reference occurs.

1.2.4 Additional details contained in a lower priority Contract Document will
control except to the extent they irreconcilably conflict with the requirements of the higher
level Contract Document.

1.2.5 Notwithstanding the order of precedence among Contract Documents set
forth in this Section 1.2, if a Contract Document contains differing provisions on the same
subject matter than another Contract Document, the provisions that establish the higher
guality, manner or method of performing the Work or use more stringent standards will
prevail. Further, in the event of a conflict among any standards, criteria, requirements,
conditions, procedures, specifications or other provisions applicable to the Project
established by reference to a described manual or publication within a Contract Document
or set of Contract Documents, the standard, criterion, requirement, condition, procedure,
specification or other provision offering higher quality or better performance will apply,
unless TxDOT in its sole discretion, approves otherwise in writing. If either Party becomes
aware of any such conflict, it shall promptly notify the other party of the conflict. TxDOT
shall issue a written determination respecting which of the conflicting items is to apply
promptly after it becomes aware of any such conflict.

1.2.6 In the event of any conflict, ambiguity or inconsistency between the Project
Management Plan and any of the Contract Documents, the latter shall take precedence
and control.

1.3 Interpretation of Contract Documents

In the Contract Documents, where appropriate: the singular includes the plural and vice
versa; references to statutes or regulations include all statutory or regulatory provisions
consolidating, amending or replacing the statute or regulation referred to; the words
“including,” “includes” and “include” shall be deemed to be followed by the words “without
limitation”; unless otherwise indicated references to sections, appendices or schedules are
to this Agreement; words such as “herein,” “hereof” and “hereunder” shall refer to the
entire document in which they are contained and not to any particular provision or section;

words not otherwise defined which have well-known technical or construction industry
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meanings, are used in accordance with such recognized meanings; references to Persons
include their respective permitted successors and assigns and, in the case of
Governmental Entities, Persons succeeding to their respective functions and capacities;
and words of any gender used herein shall include each other gender where appropriate.
Unless otherwise specified, lists contained in the Contract Documents defining the Project
or the Work shall not be deemed all-inclusive. Developer acknowledges and agrees that it
had the opportunity and obligation, prior to the Effective Date, to review the terms and
conditions of the Contract Documents (including those Reference Information Documents
that are referenced in the Contract Documents, and pursuant to Section 1.2.3 above, are
considered Contract Documents) and to bring to the attention of TXxDOT any conflicts or
ambiguities contained therein. Developer further acknowledges and agrees that it has
independently reviewed the Contract Documents with legal counsel, and that it has the
requisite experience and sophistication to understand, interpret and agree to the particular
language of the provisions of the Contract Documents. Accordingly, in the event of an
ambiguity in or dispute regarding the interpretation of the Contract Documents, they shall
not be interpreted or construed against the Person which prepared them, and, instead,
other rules of interpretation and construction shall be used. TxDOT'’s interim or final
answers to the questions posed during the Proposal process for this Agreement shall in no
event be deemed part of the Contract Documents and shall not be relevant in interpreting
the Contract Documents except to the extent they may clarify provisions otherwise
considered ambiguous. On plans, working drawings, and standard plans, calculated
dimensions shall take precedence over scaled dimensions.

1.4 Referenced Standards, Policies and Specifications

1.4.1 Except as otherwise specified in the Contract Documents or otherwise
directed by TxDOT, material and workmanship specified by the number, symbol or title of
any standard established by reference to a described publication affecting any portion of
the Project shall comply with the latest edition or revision thereof and amendments and
supplements thereto in effect on the Proposal Due Date.

1.4.2 In interpreting standards, policies and specifications referenced in the
Technical Provisions, the following apply:

€)) References to the project owner shall mean TxDOT.

(b) References to the engineer in the context of provider of
compliance judgment may mean the Professional Services Quality Control Manager, the
Construction Quality Acceptance Firm or a TXDOT representative, depending on the
context, as determined by TxDOT in its sole discretion.

(c) References to “plan(s)” shall mean the Final Design Documents.

(d)  Cross-references to measurement and payment provisions
contained in the referenced standards, policies and specifications shall be deemed to refer
to the measurement and payment provisions contained in the Contract Documents.
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15 Explanations; Omissions and Misdescriptions

Developer shall not take advantage of or benefit from any apparent Error in the Contract
Documents. Should it appear that the Work to be done or any matter relative thereto is not
sufficiently detailed or explained in the Contract Documents, Developer shall request in
writing such further written explanations from TxDOT as may be necessary and shall
comply with the explanation provided. Developer shall promptly notify TXxDOT in writing of
all Errors which it may discover in the Contract Documents (including those Reference
Information Documents that are referenced in the Contract Documents, and pursuant to
Section 1.2.3 above, are considered Contract Documents), and shall obtain specific
instructions in writing from TXDOT regarding any such Error before proceeding with the
Work affected thereby. The fact that the Contract Documents omit or misdescribe any
details of any Work which are necessary to carry out the intent of the Contract Documents,
or which are customarily performed, shall not relieve Developer from performing such
omitted Work (no matter how extensive) or misdescribed details of the Work, and they
shall be performed as if fully and correctly set forth and described in the Contract
Documents, without entitlement to a Change Order hereunder except as specifically
allowed under Section 13.

1.6 Computation of Periods

If the date to perform any act or give any notice specified in the Contract Documents
(including the last date for performance or provision of notice “within” a specified time
period) falls on a non-Business Day, such act or notice may be timely performed on the
next succeeding Business Day. Notwithstanding the foregoing, requirements contained in
the Contract Documents relating to actions to be taken in the event of an emergency and
other requirements for which it is clear that performance is intended to occur on a non-
Business Day, shall be required to be performed as specified, even though the date in
guestion may fall on a non-Business Day.

1.7 Reference Information Documents

1.7.1 TxDOT has provided and disclosed the Reference Information Documents
to Developer. Except as provided in Section 1.2.3: (a) the Reference Information
Documents are not mandatory or binding on Developer, and (b) Developer is not entitled to
rely on the Reference Information Documents as presenting a design, engineering,
operating or maintenance solutions or other direction, means or methods for complying
with the requirements of the Contract Documents, Governmental Approvals or Law.

1.7.2 TxDOT shall not be responsible or liable in any respect for any causes of
action, claims or Losses whatsoever suffered by any Developer-Related Entity by reason
of any use of information contained in, or any action or forbearance in reliance on, the
Reference Information Documents, except any schedule or monetary relief available
hereunder as set forth in Section 13 of this Agreement.

1.7.3 Except as provided in Section 1.2.3, TXDOT does not represent or warrant
that the information contained in the Reference Information Documents is complete or
accurate or that such information is in conformity with the requirements of the Contract
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Documents, Governmental Approvals or Laws. Developer shall have no right to additional
compensation or time extension based on any incompleteness or inaccuracy in the
Reference Information Documents.

1.8 Professional Services Licensing Requirements

TxDOT does not intend to contract for, pay for, or receive any Professional Services which
are in violation of any professional licensing or registration laws, and by execution of this
Agreement, Developer acknowledges that TXDOT has no such intent. It is the intent of the
Parties that Developer is fully responsible for furnishing the Professional Services of the
Project through itself and/or subcontracts with licensed/registered Professional Service
firm(s) as provided herein. Any references in the Contract Documents to Developer’s
responsibilities or obligations to "perform” the Professional Services portions of the Work
shall be deemed to mean that Developer shall "furnish” the Professional Services for the
Project. The terms and provisions of this Section 1.8 shall control and supersede every
other provision of all Contract Documents.

1.9 Federal Requirements

Developer shall comply and require its Subcontractors to comply with all federal
requirements applicable to transportation projects that receive federal-aid funding or other
federal funds or credit, including those requirements set forth in Exhibit 3. In the event of
any conflict between any applicable Federal Requirements and the other requirements of
the Contract Documents, the Federal Requirements shall prevail, take precedence and be
in force over and against any such conflicting provisions. In addition, Developer shall
comply and require its Subcontractors to comply with all federal requirements applicable to
the U.S. Customs and Border Protection Work, the UPRR and BNSF Work, and work
under the jurisdiction of the International Boundary and Water Commission.

1.10 Incorporation of ATCs

1.10.1If the Contract Documents incorporate any approved ATCs and either:
(a) Developer does not comply with one or more TxDOT conditions of pre-approval for the
ATC or (b) Developer does not obtain a third party approval required for the ATC, then
Developer shall comply with the Contract Document requirements that would have been
applicable but for the ATC, including acquiring Developer Designated ROW necessary to
comply with the Contract Documents, without any increase in the Price, extension of the
Completion Deadlines or any other Change Order.

1.10.2 ATCs contained in proposals submitted by unsuccessful proposers may, in
TxDOT’s sole discretion, be presented to the Developer as a Request for Change
Proposal in accordance with Section 13.2.1 of this Agreement.

1.11  TxDOT Monetary Obligations

All TxDOT monetary obligations under the Contract Documents are subject to
appropriation by the Texas Legislature. This Section 1.11 applies to all monetary
obligations of TxDOT, set forth in the Contract Documents, notwithstanding any contrary
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provisions of the Contract Documents. The Contract Documents do not create a debt
under the Texas Constitution.
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SECTION 2. OBLIGATIONS OF DEVELOPER,;
REPRESENTATIONS AND WARRANTIES

2.1 Performance Requirements
2.1.1 Performance of Work; Project Management Plan

2.1.1.1 The Work shall include the design and construction of the
Project, conforming to the Basic Configuration as set forth in the Schematic Design and
otherwise complying with the requirements of the Contract Documents, except as otherwise
approved in writing by TXDOT. All materials, services and efforts necessary to achieve
Substantial Completion and Final Acceptance on or before the applicable Completion
Deadline shall be Developer’s sole responsibility, except as otherwise specifically provided in
the Contract Documents. Developer shall plan, schedule, and execute all aspects of the
Work and shall coordinate its activities with all Persons who are directly impacted by the
Work. Subject to the terms of Section 13, the cost of all Work, including such materials,
services and efforts as are necessary for the Work, are included in the Price.

2.1.1.2 Developer is responsible for all quality assurance and
quality control activities necessary to manage the Work. Developer shall undertake all
aspects of quality assurance and quality control for the Project and Work in accordance with
the approved Project Management Plan and Good Industry Practice.

2.1.1.3 Developer shall develop the Project Management Plan and
its component parts, plans and other documentation in accordance with the requirements set
forth in Section 2 of the Technical Provisions and Good Industry Practice. The Project
Management Plan shall include all the parts and other documentation identified in
Attachment 2-1 to the Technical Provisions.

2.1.1.4  Developer shall submit to TxDOT for approval in TxDOT'’s
sole discretion in accordance with the procedures described in Section 3 of this Agreement
and the time line set forth in Attachment 2-1 to the Technical Provisions each component
part, plan and other documentation of the Project Management Plan and any proposed
changes or additions to or revisions of any such component part, plan or other
documentation. TXDOT may propose any change required to comply with Good Industry
Practice or to reflect a change in working practice to be implemented by Developer.

2.1.1.5 Developer shall not commence or permit the
commencement of any aspect of the Work before the relevant component parts, plans and
other documentation of the Project Management Plan applicable to such Work have been
submitted to and approved by TxDOT in accordance with the procedures described in
Section 3.1 of this Agreement and the time line set forth in Attachment 2-1 to the Technical
Provisions. The schedule for submission of each component part, plan and other
documentation of the Project Management Plan or any proposed changes or additions
thereto is included in Section 2 and Attachment 2-1 to the Technical Provisions.
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2.1.1.6 If any part, plan or other documentation of the Project
Management Plan refers to, relies on or incorporates any manual, plan, procedure or like
document then all such referenced or incorporated materials shall be submitted to TxDOT for
approval in TxDOT’s sole discretion at the time that the relevant part, plan or other
documentation of the Project Management Plan or change, addition or revision to the Project
Management Plan is submitted to TXxDOT.

2.1.1.7 Developer shall ensure that the Project Management Plan
meets all requirements set out in applicable ISO standards relating to quality systems, plans
and audits in effect as of the Effective Date.

2.1.1.8 Developer shall carry out internal audits of the Project
Management Plan at the times prescribed in the Project Management Plan.

2.1.1.9 Developer shall cause each of its Subcontractors at every
level to comply with the applicable requirements of the approved Project Management Plan.

2.1.1.10 The PSQCM shall, irrespective of his or her other
responsibilities, have defined authority for ensuring the establishment and maintenance of
the design elements of the Project Management Plan and reporting to TxDOT on the
performance of the Project Management Plan with respect to those elements; and the CQAF
shall, irrespective of its other responsibilities, have defined authority for ensuring the
establishment and maintenance of the construction elements of the Project Management
Plan and reporting to TxXDOT on the performance of the Project Management Plan with
respect to those elements.

€)) Developer shall contract for all CQAF services through
an independent firm(s).

(b) The CQAF shall not be owned at any time during the
term of the Agreement by the Developer or any subsidiary or related company affiliated
with Developer or the Design Firm(s) unless agreed to in writing by TxDOT at TxDOT’s
sole discretion.

(c) Developer shall not terminate its agreement with the
CQAF, or permit or suffer any substitution or replacement of the CQAF, except with
TxDOT'’s prior written approval.

2.1.2 Performance Standards; Deviations

2.1.2.1 Developer shall furnish all aspects of the Work and shall
construct the Project and/or Utility Adjustments included in the Work as designed, free from
defects (except to the extent that such defects are inherent in prescriptive specifications
required under the Contract Documents) and in accordance with: (a) Good Industry Practice,
(b) the requirements, terms and conditions set forth in the Contract Documents, (c) the
Project Schedule, (d) all Laws, (e) the requirements, terms and conditions set forth in all
Governmental Approvals, (f) the approved Project Management Plan and all component
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plans prepared or to be prepared thereunder, and (g) the Construction Documents, in each
case taking into account the Project ROW limits and other constraints affecting the Project.

2.1.2.2 The Project design and construction shall be subject to
certification pursuant to the procedure contained in the approved Quality Management Plan.

2.1.2.3 Developer acknowledges that prior to the Effective Date it
had the opportunity to identify any provisions of the Technical Provisions that are erroneous
or create a potentially unsafe condition, and the opportunity and duty to notify TxDOT in
writing of such fact and of the changes to the provisions that Developer believed were the
minimum necessary to render the provisions correct and safe. If it is reasonable or
necessary to adopt changes to the Technical Provisions after the Effective Date to make the
provisions correct and or to correct a potentially unsafe condition, such changes shall not be
grounds for any adjustment to the Price, Completion Deadline or other Claim, unless: (a)
Developer neither knew nor had reason to know prior to the Effective Date that the provision
was erroneous or created a potentially unsafe condition or (b) Developer knew of and
reported to TXDOT the erroneous or potentially unsafe provision prior to the Effective Date
and TxDOT did not adopt reasonable and necessary changes. If Developer commences or
continues any Work affected by such a change after the need for the change was discovered
or suspected, or should have been discovered or suspected through the exercise of
reasonable care, Developer shall bear any additional costs associated with redoing the Work
already performed. Inconsistent or conflicting provisions of the Contract Documents shall
not be treated as erroneous provisions under this Section 2.1.2.3, but instead shall be
governed by Section 1.2.

2.1.2.4 Developer may apply for TxXDOT approval of Deviations
from applicable Technical Provisions regarding the design or construction of the Project. All
applications for Deviations shall be in writing. Where Developer applies for a Deviation as
part of the submittal of a component plan of the Project Management Plan, Developer shall
specifically identify and label the proposed Deviation. TxDOT shall consider in its sole
discretion, but have no obligation to approve, any such application. Developer shall bear the
burden of persuading TxDOT that the Deviation sought constitutes sound and safe
engineering consistent with Good Industry Practice and achieves TxDOT's applicable safety
standards and criteria. No Deviation shall be deemed approved or be effective unless and
until stated in writing signed by TxDOT’s Authorized Representative. TxDOT’s affirmative
written approval of a component plan of the Project Management Plan shall constitute: (a)
approval of the Deviations expressly identified and labeled as Deviations therein, unless
TxDOT takes exception to any such Deviation and (b) disapproval of any Deviations not
expressly identified and labeled as Deviations therein. TxDOT's lack of issuance of a written
approval for any Deviation within 14 days after Developer applies therefor in writing shall be
deemed a disapproval of such application. TxDOT’s denial or disapproval of a requested
Deviation shall be final and not subject to the dispute resolution procedures of this
Agreement.

2.1.2.5 References in the Technical Provisions to manuals or other
publications governing the Work shall mean the most recent editions in effect as of the
Proposal Due Date, unless expressly provided otherwise. Except as set forth in Section
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2.1.2.4, any changes to the Technical Provisions related to the Work shall be subject to the
Change Order process in accordance with Section 13.

2.1.2.6 New or revised statutes or regulations adopted after the
Proposal Due Date that change, add to or replace applicable standards, criteria,
requirements, conditions, procedures, specifications and other provisions, including Safety
Standards, related to the Work, as well as revisions to the Technical Provisions to conform to
such new or revised statues or regulations, shall be treated as Changes in Law rather than a
TxDOT change to the Technical Provisions; however, the foregoing shall not apply to new or
revised statutes or regulations that also cause or constitute changes in Adjustment
Standards.

2.1.3 Changes in Basic Configuration

21.3.1 If a VE results in a material change in the Basic
Configuration of the Project, any cost savings from such VE shall be shared in accordance
with Section 22.

2.1.3.2 Developer shall not make any material change in the Basic
Configuration of the Project, except as approved by TxDOT and authorized by a Change
Order in accordance with Section 13, and subject to the limitations contained in Section 6.10.
A Change Order is required regardless of the reason underlying the change and regardless
of whether the change increases, decreases or has no effect on Developer’s costs.

2.1.3.3 Developer shall be responsible for any cost increases
and/or delays which affect the duration of a Critical Path resulting from changes in
requirements and obligations of Developer relating to the Project due to inaccuracies in the
Schematic Design. Notwithstanding the foregoing, Developer shall be entitled to a Change
Order to account for any additional costs incurred as a result of New Environmental
Approvals required for, necessary Hazardous Materials Management on, and additional
Utility Adjustment Work on, Additional Properties required due to a Necessary Basic
Configuration Change to the extent set forth in Section 13.8.6. Further, any right, title or
interest in real property Developer must acquire as a result of such Necessary Basic
Configuration Change shall be considered Additional Properties and TxDOT shall be
responsible for the purchase price therefor in accordance with Section 6.2.2. Any other
changes in the Basic Configuration, including Basic Configuration changes due to an Error in
the Schematic Design that do not require the acquisition of Additional Properties, shall be the
responsibility of Developer with the exception of a TxDOT-Directed Change involving more
than $10,000 in additional direct costs or involving a delay to a Critical Path.

2.1.3.4 No Change Order shall be required for any non-material
changes in the Basic Configuration which have been approved by TxDOT in the design
approval process, unless Developer claims that it is entitled to an increase in the Price or
extension of any Completion Deadline(s) in connection with a proposed change in
accordance with Section 13 or unless the proposed change constitutes a VE pursuant to
Section 22. Developer acknowledges and agrees that constraints set forth in the TxDOT-
Provided Approvals, TxDOT Standards and other Contract Documents, as well as site
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conditions and the Schematic Design, will impact Developer’s ability to make non-material
changes in the Basic Configuration.

2.2 General Obligations of Developer

Developer, in addition to performing all other requirements of the Contract Documents,
shall:

2.2.1 Furnish all design and other services, provide all materials, equipment and
labor and undertake all efforts necessary or appropriate (excluding only those materials,
services and efforts which the Contract Documents expressly specify will be undertaken by
TxDOT or other Persons) to design and construct the Project and maintain it during
construction in accordance with the requirements of the Contract Documents so as to
achieve Substantial Completion and Final Acceptance by the applicable Completion
Deadlines.

2.2.2 At all times provide a Project Manager approved by TxDOT who will:
(a) have full responsibility for the prosecution of the Work, (b) act as agent and be a single
point of contact in all matters on behalf of Developer, (c) be present (or have an approved
designee who will be present) at the Site at all times that Work is performed, and (d) be
available to respond to TXDOT or TxDOT’s Authorized Representatives.

2.2.3 Comply with, and require that all Subcontractors comply with, all
requirements of all applicable Laws, including Environmental Laws and the Americans with
Disabilities Act of 1990 (42 U.S.C. § 12101 et seq.), as amended.

2.2.4 Cooperate with TxDOT, the Program Manager, and Governmental Entities
with jurisdiction in all matters relating to the Work, including their review, inspection and
oversight of the design and construction of the Project and the design and construction of
the Utility Adjustments.

2.2.5 Use commercially reasonable efforts to mitigate delay to design and
construction of the Project and mitigate damages due to delay in all circumstances, to the
extent possible, including by re-sequencing, reallocating, or redeploying Developer’s and
its Subcontractors’ forces to other work, as appropriate.

2.2.6 Obtain and pay the cost of obtaining all Governmental Approvals required
in connection with the Project.

2.3 Representations and Warranties
Developer represents and warrants that:

2.3.1 During all periods necessary for the performance of the Work, Developer
and its Subcontractors will maintain all required authority, license status, professional
ability, skills and capacity to perform the Work in accordance with the requirements
contained in the Contract Documents.
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2.3.2 As of the Effective Date, Developer has evaluated the constraints affecting
design and construction of the Project, including the Schematic ROW limits as well as the
conditions of the TxDOT-Provided Approvals, and has reasonable grounds for believing
and does believe that the Project can be designed and built within such constraints.

2.3.3 Developer has evaluated the feasibility of performing the Work within the
Completion Deadlines and for the Price, accounting for constraints affecting the Project
and has reasonable grounds for believing and does believe that such performance
(including achievement of Substantial Completion and Final Acceptance by the applicable
Completion Deadlines for the Price) is feasible and practicable.

2.3.4 Except as to parcels that TXxDOT lacked title or access to prior to the
Proposal Due Date, prior to the Proposal Due Date Developer, in accordance with Good
Industry Practice, examined or had the opportunity to examine the Site and surrounding
locations, performed or had the opportunity to perform appropriate field studies and
geotechnical investigations of the Site, investigated and reviewed available public and
private records, and undertook other activities sufficient to familiarize itself with surface
conditions and subsurface conditions, including the presence of Utilities, Hazardous
Materials, contaminated groundwater, archeological, paleontological and cultural
resources, and Threatened or Endangered Species, affecting the Site or surrounding
locations; and as a result of such opportunity for review, inspection, examination and other
activities Developer is familiar with and accepts the physical requirements of the Work,
subject to Developer’s rights to seek relief under Section 13.

2.3.5 Developer has familiarized itself with the requirements of any and all
applicable Laws and the conditions of any required Governmental Approvals prior to
entering into this Agreement. Except as specifically permitted under Section 13,
Developer shall be responsible for complying with the foregoing at its sole cost and without
any additional compensation or time extension on account of such compliance, regardless
of whether such compliance would require additional time for performance or additional
labor, equipment and/or materials not expressly provided for in the Contract Documents.
As of the Effective Date, Developer has no reason to believe that any Governmental
Approval required to be obtained by Developer will not be granted in due course and
thereafter remain in effect so as to enable the Work to proceed in accordance with the
Contract Documents.

2.3.6 All Work furnished by Developer shall be performed by or under the
supervision of Persons who hold all necessary and valid licenses to perform the Work in
the State, by personnel who are careful, skilled, experienced and competent in their
respective trades or professions, who are professionally qualified to perform the Work in
accordance with the Contract Documents and who shall assume professional responsibility
for the accuracy and completeness of the Design Documents, Construction Documents
and other documents prepared or checked by them.

2.3.7 As of the Effective Date, Developer is a [ ] duly organized
and validly existing under the laws of the State of Texas with all requisite power and all
required licenses to carry on its present and proposed obligations under the Contract

Documents. Developer is composed of | l,al |. Each
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member of Developer is duly qualified to do business, and is in good standing, in the State
as of the Effective Date, and will remain in good standing throughout the Term and for as
long thereafter as any obligations remain outstanding under the Contract Documents.

2.3.8 The execution, delivery and performance of the Contract Documents to
which Developer is (or will be) a party have been (or will be) duly authorized by all
necessary corporate action of Developer; each person executing the Contract Documents
on behalf of Developer has been (or at the time of execution will be) duly authorized to
execute and deliver each such document on behalf of Developer; and the Contract
Documents have been (or will be) duly executed and delivered by Developer.

2.3.9 Neither the execution and delivery by Developer of the Contract
Documents to which Developer is (or will be) a party, nor the consummation of the
transactions contemplated hereby or thereby, is (or at the time of execution will be) in
conflict with or has resulted or will result in a default under or a violation of the governing
instruments of Developer.

2.3.10 Each of the Contract Documents to which Developer is (or will be) a party
constitutes (or at the time of execution and delivery will constitute) the legal, valid and
binding obligation of Developer, enforceable against Developer and, if applicable, each
member of Developer, in accordance with its terms, subject only to applicable bankruptcy,
insolvency and similar laws affecting the enforceability of the rights of creditors generally
and the general principles of equity.

2.3.11 As of the Effective Date, there is no action, suit, proceeding, investigation
or litigation pending and served on Developer which challenges Developer’s authority to
execute, deliver or perform, or the validity or enforceability of, the Contract Documents to
which Developer is a party, or which challenges the authority of the Developer official
executing the Contract Documents; and Developer has disclosed to TxDOT prior to the
Effective Date any pending and un-served or threatened action, suit, proceeding,
investigation or litigation with respect to such matters of which Developer is aware.

2.3.12 As of the Proposal Due Date, Developer disclosed to TxDOT in writing all
organizational conflicts of interest of Developer and its Contractors of which Developer
was actually aware; and between the Proposal Due Date and the Effective Date,
Developer has not obtained knowledge of any additional organizational conflict of interest,
and there have been no organizational changes to Developer or its Subcontractors
identified in its Proposal which have not been approved in writing by TxDOT. For this
purpose, organizational conflict of interest has the meaning set forth in the instructions to
proposers under which Developer submitted its Proposal.

2.4 Survival of Representations and Warranties

The representations and warranties of Developer contained herein shall survive expiration
or earlier termination of this Agreement.
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SECTION 3. SUBMITTALS; DESIGN REQUIREMENTS AND DISCLAIMER; ROLES OF
PROJECT MANAGEMENT CONSULTANT AND FHWA; GOVERNMENTAL
APPROVALS

3.1 Submittal, Review and Approval Terms and Procedures
3.1.1 General

3.1.1.1 This Section 3.1 sets forth uniform terms and procedures
that shall govern all Submittals to TxDOT pursuant to the Contract Documents or Project
Management Plan and component plans thereunder. In the event of any irreconcilable
conflict between the provisions of this Section 3.1 and any other provisions of the Contract
Documents or Project Management Plan and component plans thereunder concerning
submission, review and approval procedures, this Section 3.1 shall exclusively govern and
control, except to the extent that the conflicting provision expressly states that it supersedes
this Section 3.1.

3.1.1.2 Wherever in the Contract Documents Developer is obligated
to make a Submittal to TxDOT, Developer shall also concurrently submit a duplicate thereof
to the organization appointed by TxDOT to act on its behalf.

3.1.2 Time Periods

3.1.2.1 Whenever TxDOT is entitled to review and comment on, or
to affirmatively approve, a Submittal, TXDOT shall have a period of 14 days to act after the
date it receives an accurate and complete Submittal and all necessary information and
documentation concerning the subject matter, except as otherwise provided below.

3.1.2.2 If any provision of the Contract Documents expressly
provides a longer or shorter period for TXDOT to act, such period shall control over the
foregoing time period.

3.1.2.3 If at any given time TxDOT is in receipt of more than: (a)
twenty (20) concurrent Submittals in the aggregate (or other number of aggregate concurrent
Submittals mutually agreed to in writing by TXxDOT and Developer) that are subject to
TXDOT’s review and comment or approval or (b) the maximum number of concurrent
Submittals of any particular type set forth in any other provision of the Contract Documents,
TxDOT may extend the applicable period for it to act to that period in which TxDOT can
reasonably accommodate the Submittals under the circumstances, or such other period of
extension set forth in any other provision of the Contract Documents, and no such extension
shall entitle Developer to an adjustment to the Price or Completion Deadline(s) or form the
basis of any other Claim. However, if at any time TxDOT is in receipt of some Submittals
subject to clause (a) above and some Submittals subject to clause (b) above, then the higher
number of Submittals shall be used to determine whether TXDOT may extend the applicable
period. Submittals are deemed to be concurrent to the extent the review time periods
available to TxDOT under this Section 3.1.2 regarding such Submittals overlap. Whenever
TxDOT is in receipt of excess concurrent Submittals, Developer may establish by written
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notice to TxDOT an order of priority for processing such Submittals; and TxDOT shall comply
with such order of priority. Refer to Sections 6.5.1, 7.2.4, and 7.3.1 of the Technical
Provisions for maximum concurrent Utility Adjustment Submittals, Submittals of Acquisition
Packages and Submittals of Project ROW maps, and extensions of time in the case of Utility
Adjustment Submittals, Acquisition Packages and Project ROW maps in excess of the
maximum.

3.1.2.4  All time periods for TXDOT to act shall be extended by the
period of any delay caused, in whole or in part, by the acts, omissions, negligence,
intentional misconduct, or breach of applicable Law, contract or Governmental Approval by
any Developer-Related Entity.

3.1.25 TxDOT shall endeavor to reasonably accommodate a
written request from Developer for expedited action on a specific Submittal, within the
practical limitations and based on availability of TXDOT personnel appropriate for acting on
the type of Submittal in question; provided, however, that Developer sets forth in its request
specific, abnormal circumstances demonstrating the need for expedited action by TxDOT.
This provision shall not apply, however, during any time described in Section 3.1.2.4.

3.1.3 TxDOT Discretionary Approvals

If the Submittal is one where the Contract Documents indicate approval or
consent or acceptance is required from TxDOT in its sole discretion, absolute discretion,
unfettered discretion or good faith discretion, then TxDOT's lack of approval,
determination, decision or other action within the applicable time period under Section
3.1.2 shall be deemed a disapproval. If approval is subject to the sole, absolute or
unfettered discretion of TxDOT, then its decision shall be final, binding and not subject to
dispute resolution, and such decision shall not entitle Developer to an adjustment to the
Price or Completion Deadline(s) or form the basis of any other Claim. If the approval is
subject to the good faith discretion of TXDOT, then its decision shall be binding unless it is
finally determined by clear and convincing evidence under the dispute resolution
procedures of this Agreement that such decision was arbitrary or capricious. For
avoidance of doubt, if the approval is subject to the good faith discretion of TXDOT and the
decision is determined to be arbitrary and capricious and causes delay, the delay will
constitute and be treated as a TxDOT-Caused Delay, and Developer shall be entitled to
submit a Claim in accordance with Section 13.

3.1.4 Other TxDOT Approvals

3.1.4.1 Whenever the Contract Documents indicate that a Submittal
or other matter is subject to TxDOT’s approval or consent and no particular standard therefor
is stated, then the standard shall be reasonableness.

3.1.4.2 If the reasonableness standard applies to TxDOT'’s right of
approval of or consent to a Submittal, and TxDOT delivers no approval, consent,
determination, decision or other action within the applicable time period under Section 3.1.2,
then Developer may deliver to TxDOT a written notice stating the date by which TxDOT was
to have decided or acted and that if TXDOT does not decide or act within five Business Days
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after receipt of the notice, delay thereafter may constitute a TXDOT-Caused Delay for which
Developer may be entitled to submit a Claim in accordance with Section 13.3.1.

3.1.5 TxDOT Review and Comment

Whenever the Contract Documents indicate that a Submittal or other matter is
subject to TxDOT’s review, comment, review and comment, disapproval or similar action
not requiring TxDOT's prior approval before Developer may act or proceed and TxDOT
delivers no comments, exceptions, objections, rejections or disapprovals within the
applicable time period under Section 3.1.2, then Developer may proceed thereafter at its
election and risk, without prejudice to TXxDOT'’s rights to later object or disapprove in
accordance with Section 3.1.7.1. No such failure or delay by TxDOT in delivering
comments, exceptions, objections, rejections or disapprovals within the applicable time
period under Section 3.1.2 shall constitute a TXDOT-Caused Delay, entitle Developer to an
adjustment to the Price or Completion Deadline(s), or form the basis of any other Claim.
When used in the Contract Documents, the phrase "completion of the review and
comment process” or similar terminology means either: (a) TxDOT has reviewed, provided
comments, exceptions, objections, rejections or disapprovals, and all the same have been
resolved, or (b) the applicable time period has passed without TXDOT providing any
comments, exceptions, objections, rejections or disapprovals.

3.1.6 Submittals Not Subject to Prior Review, Comment or Approval

Whenever the Contract Documents indicate that Developer is to deliver a
Submittal to TXDOT but express no requirement for TXDOT review, comment, disapproval,
prior approval or other TXDOT action, then Developer is under no obligation to provide
TXDOT any period of time to review the Submittal or obtain approval of it before
proceeding with further Work, and TxDOT shall have the right, but is not obligated, to at
any time review, comment on, take exception to, object to, reject or disapprove the
Submittal in accordance with Section 3.1.7.1. No failure or delay by TxDOT in delivering
comments, exceptions, objections, rejections or disapprovals with respect to the Submittal
shall constitute a TxDOT-Caused Delay, entitle Developer to an adjustment to the Price or
Completion Deadline(s), or form the basis of any other Claim.

3.1.7 Resolution of TXDOT Comments and Objections

3.1.7.1 If the Submittal is one not governed by Section 3.1.3,
TxDOT’s exception, objection, rejection or disapproval shall be deemed reasonable, valid
and binding if and only if based on any of the following grounds:

(@8  The Submittal or subject provision thereof fails to comply
with any applicable covenant, condition, requirement, term or provision of the Contract
Documents or Project Management Plan and component plans thereunder;

(b) The Submittal or subject provision thereof is not to a
standard equal to or better than the requirements of Good Industry Practice;
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(c) Developer has not provided all content or information
required with respect to the Submittal or subject provisions thereof, provided that TxDOT
assumes no duty, obligation or liability regarding completeness or correctness of any
Submittal, including a Submittal that is to be delivered to another Governmental Entity as a
proposed Governmental Approval, or in order to obtain, modify, amend, supplement,
renew, extend, waive or carry out a Governmental Approval;

(d)  Adoption of the Submittal or subject provision thereof, or
of any proposed course of action thereunder, would result in a conflict with or violation of
any Law or Governmental Approval; or

(e) In the case of a Submittal that is to be delivered to
another Governmental Entity as a proposed Governmental Approval, or in order to obtain,
modify, amend, supplement, renew, extend, waive or carry out a Governmental Approval,
it proposes commitments, requirements, actions, terms or conditions that are not usual and
customary arrangements that TxDOT offers or accepts for addressing similar
circumstances affecting its own projects.

3.1.7.2 Developer shall respond to all of TXDOT's comments and
objections to a Submittal and make modifications to the Submittal as necessary to fully
reflect and resolve all such comments and objections, in accordance with the review
processes set forth in this Section 3.1. Developer acknowledges that TxDOT may provide
comments and objections which reflect concerns regarding interpretation or preferences of
the commenter or which otherwise do not directly relate to grounds set forth in
Section 3.1.7.1. Developer agrees to undertake reasonable efforts to accommodate or
otherwise resolve any such comments or objections through the review processes described
in this Section 3.1. However, if the Submittal is not governed by Section 3.1.3, the foregoing
shall in no way be deemed to obligate Developer to incorporate any comments or resolve
objections that are not based on any of the grounds set forth in Section 3.1.7.1 and would
result in a delay to a critical path on the Project Schedule or, in an increase in Developer’s
costs, except pursuant to a TxDOT-Directed Change. If, however, Developer does not
accommodate or otherwise resolve any comment or objection, Developer shall deliver to
TxDOT within a reasonable time period, not to exceed 30 days after receipt of TXxDOT’s
comments or objections, a written explanation why modifications based on such comment or
objection are not required. The explanation shall include the facts, analyses and reasons
that support the conclusion.

3.1.7.3 The foregoing shall in no way be deemed to obligate
Developer to incorporate any comments or resolve objections that Developer believes would
render the Submittal erroneous, defective or less than Good Industry Practice, except
pursuant to a TxDOT-Directed Change.

3.1.7.4 If Developer fails to notify TXDOT within such time period,

TxDOT may deliver to the Developer a written notice stating the date by which the Developer
was to have addressed TxDOT’s comments and that if the Developer does not address
those comments within five Business Days after receipt of this notice, then that failure shall
constitute Developer's agreement to make all changes necessary to accommodate and
resolve the comment or objection and full acceptance of all responsibility for such changes
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without right to an adjustment to the Price or Completion Deadline(s) or any other Claim,
including any Claim that TxXDOT assumes design or other liability.

3.1.7.5 After TxDOT receives Developer's explanation as to why
the modifications are not required as provided in Sections 3.1.7.2, 3.1.7.3 and 3.1.7.4, the
Parties shall attempt in good faith to resolve the dispute. If they are unable to resolve the
dispute, it shall be resolved according to the dispute resolution procedures of this
Agreement, except: (a) as provided otherwise in Section 3.1.7, and (b) if TXDOT elects to
issue a Directive Letter pursuant to Section 13.1.1.2 with respect to the disputed matter,
Developer shall proceed in accordance with TXDOT'’s directive while retaining any Claim as
to the disputed amount.

3.1.8 Limitations on Developer’s Right to Rely

3.1.8.1 No review, comment on, objection, rejection, approval,
disapproval, acceptance, certification (including certificates of Substantial Completion and
Final Acceptance), concurrence monitoring, testing, inspection, spot checking, auditing or
other oversight by or on behalf of TXxDOT, and no lack thereof by TxDOT, shall constitute
acceptance of materials or Work that fails to comply with the Contract Documents or waiver
of any legal or equitable right under the Contract Documents, at law, or in equity, except to
the extent Nonconforming Work is expressly accepted by TxDOT in its sole discretion and in
accordance with Section 5.6.2. TxDOT shall be entitled to remedies for unapproved
Deviations and Nonconforming Work and to identify additional Work which must be done to
bring the Work and Project into compliance with requirements of the Contract Documents,
regardless of whether previous review, comment on, objection, rejection, approval,
disapproval, acceptance, certification, concurrence, monitoring, testing, inspection, spot
checking, auditing or other oversight was conducted or given by TxDOT. Regardless of any
such activity or failure to conduct any such activity by TxDOT, Developer at all times shall
have an independent duty and obligation to fulfill the requirements of the Contract
Documents. Developer agrees and acknowledges that any such activity or failure to conduct
any such activity by TxDOT:

€)) Is solely for the benefit and protection of TxDOT;

(b) Does not relieve Developer of its responsibility for the
selection and the competent performance of all Developer-Related Entities;

(c) Does not create or impose upon TxDOT any duty or
obligation toward Developer to cause it to fulfill the requirements of the Contract
Documents;

(d) Shall not be deemed or construed as any kind of
warranty, express or implied, by TxDOT,;

(e) May not be relied upon by Developer or used as
evidence in determining whether Developer has fulfilled the requirements of the Contract
Documents; and
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() May not be asserted by Developer against TxDOT as a
defense, legal or equitable, to, or as a waiver of or relief from, Developer’s obligation to
fulfill the requirements of the Contract Documents.

3.1.8.2 Unless expressly permitted under Section 5.6.2, Developer
shall not be relieved or entitled to reduction of its obligations to perform the Work in
accordance with the Contract Documents, or any of its other liabilities and obligations,
including its indemnity obligations, as the result of any activity identified in Section 3.1.8.1 or
failure to conduct any such activity by TXDOT. Such activity by TxDOT shall not relieve
Developer from liability for, and responsibility to cure and correct, any unapproved
Deviations, Nonconforming Work that is not expressly accepted in accordance with Section
5.6.2 or Developer defaults.

3.1.8.3 To the maximum extent permitted by law, Developer hereby
releases and discharges TxDOT from any and all duty and obligation to cause Developer's
Work or the Project to satisfy the standards and requirements of the Contract Documents.

3.1.8.4 Notwithstanding the provisions of Sections 3.1.8.1, 3.1.8.2

and 3.1.8.3:

@ Developer shall be entitled to rely on written approvals
and acceptances from TxDOT: (i) for the limited purpose of establishing that the approval
or acceptance occurred or (ii) that are within TxXDOT’s sole, absolute or unfettered
discretion, but only to the extent that Developer is prejudiced by a subsequent decision of
TxDOT to rescind such approval or acceptance;

(b) Developer shall be entitled to rely on specific written
Deviations TXDOT approves under Section 2.1.2.4;

(c) Developer shall be entitled to rely on the certificates of
Substantial Completion and Final Acceptance from TxDOT for the limited purpose of
establishing that Substantial Completion and Final Acceptance, as applicable, have
occurred, and the respective dates thereof;

(d)  TxDOT is not relieved from any liability arising out of a
knowing and intentional material misrepresentation under any written statement TxDOT
delivers to Developer; and

(e) TxDOT is not relieved from performance of its express
responsibilities under the Contract Documents in accordance with all standards applicable
thereto.

3.2 Design Requirements
3.2.1 Design Implementation and Submittals

3.2.1.1 Developer, through the appropriately qualified and licensed
design professionals identified in Developer's Project Management Plan shall prepare

Texas Department of Transportation RFP Addendum #5
Loop 375 — Border Highway West Extension Project 21 Development Agreement
March 19, 2014



designs, plans and specifications in accordance with the Contract Documents. Developer
shall cause the engineer of record for the Project to sign and seal all Final Design
Documents.

3.2.1.2 Developer shall deliver to TxDOT accurate and complete
duplicates of all interim, revised and final Design Documents (including Final Design
Documents), Plans and Construction Documents within seven days after Developer
completes preparation thereof. Developer shall construct the Project in accordance with the
Final Design Documents and the Construction Documents. The Final Design Documents
may be changed only with prior written approval of TxDOT. Developer may modify the
Construction Documents without prior written approval of TxDOT, but must deliver the
modifications to TxDOT in advance of performance of the Work.

3.3 Responsibility for Design
3.3.1 Developer Responsibility

Developer agrees that it has full responsibility for the design of the Project and
that Developer will furnish the design of the Project, regardless of the fact that aspects of
the Schematic Design have been provided to Developer as a preliminary basis for
Developer’s design. Developer specifically acknowledges and agrees that:

@ Developer is not entitled to rely on: (i) the Schematic Design
except as specified in Section 3.3.2, (ii) the Reference Information Documents, or (iii) any
other documents or information provided by TxDOT, except to the extent specifically
permitted in the Contract Documents.

(b) Developer is responsible for correcting any Errors in the Schematic
Design through the design and/or construction process without any increase in the Price or
extension of a Completion Deadline, subject only to the right to a Change Order with
respect to Necessary Basic Configuration Changes to the extent permitted by Section
13.8.6.

(c) TxDOT'’s liability for Errors in the Schematic Design is limited to its
obligations relating to Necessary Basic Configuration Changes as set forth in Section
2.1.3.3 and provision of access to parcels within the Schematic ROW limits, and is subject
to the requirements and limitations of Section 13.

(d) Developer’s warranties and indemnities hereunder cover Errors in
the Project even though they may arise from or be related to Errors in the Schematic
Design.

(e) Developer is responsible for verifying all calculations and quantity
takeoffs contained in the RFP Documents or otherwise provided by TxDOT.
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3.3.2 Schematic Design

3.3.21 Developer acknowledges and agrees that if Developer
wishes to deviate from the Schematic ROW set forth in the Schematic Design, it must
specifically identify such modifications in writing to TxDOT in accordance with
Section 2.1.2.4, provide justification for the modification, and obtain specific written approval
from TxDOT, in its sole discretion, prior to use of such modifications. Subject to Section
2.1.3.3, Developer must obtain TxDOT’s prior written approval to deviate from the Schematic
Design unless the proposed modification meets all of the following: (a) is within the
Schematic ROW and requires no additional right of way; (b) meets the requirements of the
Technical Provisions; (c) requires no New Environmental Approval; (d) does not constitute a
Design Exception or Design Waiver; and (e) is consistent with the design concepts included
in the Proposal. Developer acknowledges and agrees that the requirements and constraints
set forth in the Contract Documents and in the Governmental Approvals, as well as Site
conditions, will impact Developer’s ability to revise the concepts contained in the Schematic
Design, in addition to the requirement to obtain approval.

3.3.2.2 Developer may rely on the Schematic ROW limits as shown
on the Schematic Design and that it is feasible to design and develop the Project within the
Schematic ROW limits identified in the Schematic Design provided by TxDOT, and shall
have the right to obtain a Change Order for certain increased costs incurred due to
Necessary Basic Configuration Changes to the extent provided in Section 13.8.6; provided,
however, that Developer acknowledges that “feasible to design and develop the Project” is
not intended to mean or be limited to Developer’'s design approach set forth in its Proposal or
Developer's preferred design approach.

3.3.2.3 Developer acknowledges that the Schematic Design is
preliminary and subject to refinement through the Final Design process and that Developer is
not entitled to any time extensions in connection with any changes in the Schematic Design,
and Developer’s s entitlement to an increase in the Price in connection with any changes in
the Schematic Design is limited to certain increased costs incurred as a result of Necessary
Basic Configuration Changes to the extent allowed under Section 13.8.6.

3.4 Disclaimer

3.4.1 Developer understands and agrees that TxDOT shall not be responsible or
liable in any respect for any Losses whatsoever suffered by any Developer-Related Entity
by reason of any use of any information contained in the Schematic Design or Reference
Information Documents, or any action or forbearance in reliance thereon, except to the
extent that TXDOT has specifically agreed in Section 13 that Developer shall be entitled to
an increase in the Price and/or extension of a Completion Deadline with respect to such
matter. Developer further acknowledges and agrees that: (a)if and to the extent
Developer or anyone on Developer’'s behalf uses any of said information in any way, such
use is made on the basis that Developer, not TxDOT, is responsible for said information,
and (b) Developer is capable of conducting and obligated hereunder to conduct any and all
studies, analyses and investigations as it deems advisable to verify or supplement said
information, and that any use of said information is entirely at Developer’s own risk and at
its own discretion.
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3.4.2 TxDOT DOES NOT REPRESENT OR WARRANT THAT THE
INFORMATION CONTAINED IN THE SCHEMATIC DESIGN OR REFERENCE
INFORMATION DOCUMENTS IS EITHER COMPLETE OR ACCURATE (INCLUDING
WITH RESPECT TO: (i) THE EXISTENCE OR NEED FOR BRIDGES; (ii) BRIDGE
LENGTHS, LOCATIONS, TYPES AND VERTICAL PROFILES DEPICTED IN THE
SCHEMATIC DESIGN, (iii) THE EXISTENCE, NEED FOR, OR LOCATIONS OF
CULVERTS; (iv) THE EXISTENCE OR NEED FOR RETAINING WALLS, (v) RETAINING
WALL HEIGHTS, LENGTHS OR SIZES DEPICTED IN THE SCHEMATIC DESIGN OR
(vi) ANY FAILURE OR OMISSION TO DEPICT ANY OF THE FOREGOING IN THE
SCHEMATIC DESIGN) OR THAT SUCH INFORMATION IS IN CONFORMITY WITH THE
REQUIREMENTS OF TxDOT-PROVIDED APPROVALS, OTHER CONTRACT
DOCUMENTS, GOVERNMENTAL APPROVALS OR LAW. TxDOT DOES NOT
REPRESENT OR WARRANT THE ACCURACY OR COMPLETENESS OF ANY
ITEMIZED LIST SET FORTH IN THE TECHNICAL PROVISIONS. THE FOREGOING
SHALL IN NO WAY AFFECT TxDOT'S LIABILITY FOR NECESSARY BASIC
CONFIGURATION CHANGES AS SPECIFIED HEREIN OR TO ISSUE CHANGE
ORDERS IN ACCORDANCE WITH SECTION 13.

3.5 Role of Program Manager and TxDOT Consultants

[ ] has been designated as TxDOT’s Program Manager. The Program
Manager will assist TXDOT in the management and oversight of the Project and the
Contract Documents. Further, TXDOT may retain other consultants to provide services to
TxDOT relating to the Project. Developer shall cooperate with the Program Manager and
TxDOT'’s other consultants in the exercise of their respective duties and responsibilities in
connection with the Project.

3.6 Role of and Cooperation with FHWA

Developer acknowledges and agrees that FHWA may have certain approval rights with
respect to the Project (including rights to approve the Project design and certain Change
Orders), as well as the right to provide certain oversight and technical services with
respect to the Project. In such case, Developer shall cooperate with FHWA in the
reasonable exercise of FHWA's duties and responsibilities in connection with the Project.

3.7 Governmental Approvals and Third Party Agreements

3.7.1 As of the Effective Date, TxDOT has obtained certain of the TxDOT-
Provided Approvals based on the Schematic Design. TxDOT retains responsibility for
processing all other TxDOT-Provided Approvals (based on the Schematic Design) that it
has not already obtained as of the Effective Date. Developer shall obtain all other
Governmental Approvals, including any modifications, renewals and extensions of the
TxDOT-Provided Approvals, and, except to the extent the Contract Documents expressly
provide TxDOT is responsible therefor, all third party approvals and agreements required
in connection with the Project, the Project Right of Way or the Work. Prior to submitting to
a Governmental Entity any application for a Governmental Approval (or any proposed
modification, renewal, extension or waiver of a Governmental Approval or provision
thereof), Developer shall submit the same, together with any supporting environmental
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studies and analyses, to TxDOT: (a) for approval or (b) for review and comment, as
specified in the Technical Provisions.

3.7.2 If Developer pursues Additional Properties, or any other modification of or
Deviation from any Governmental Approvals, including TxDOT-Provided Approvals,
Developer shall first comply with, and obtain any consent or waiver required pursuant to,
then-existing agreements between TxDOT and other Governmental Entities. These
agreements include the following:

€)) Memorandum of Understanding between Office of the Governor,
Economic Development and Tourism Division and Texas Department of Transportation,
Texas Parks and Wildlife Department, Texas Commission on the Arts, and Texas
Historical Commission (April 2004 — current, to promote tourism in Texas);

(b) Memorandum of Agreement between TxDOT and Texas Parks
and Wildlife Department for Finalization of 1998 MOU, Concerning Habitat Descriptions
and Mitigation (August 2, 2001);

(c) Memorandum of Understanding between the Texas Department
of Transportation and the General Land Office (June 15, 2004);

(d) Memorandum of Understanding between the Texas Department
of Transportation and the Texas Natural Resource Conservation Commission (applicable
to its successor agency the Texas Commission on Environmental Quality) (May 2, 2002);

(e) First Amended Programmatic Agreement among the Federal
Highway Administration, the Texas Department of Transportation, the Texas State Historic
Preservation Officer, and the Advisory Council on Historic Preservation Regarding the
Implementation of Transportation Undertakings (December 28, 2005 and renewed in
September, 2010);

) Memorandum of Understanding between the Texas Department
of Transportation and the Texas Parks and Wildlife Department Regarding Mitigation
Banking (December 7, 2005);

(9) Program Level Agreement for Biological Evaluations (PAFBE)
for the Development of Further Endangered Species Act Programmatic Agreement among
the Texas Department of Transportation, FHWA and U.S. Fish and Wildlife Service
(August 26, 2005);

(h) Memorandum of Agreement between Texas Department of
Transportation and Texas Parks and Wildlife Department for Sharing and maintaining
Natural Diversity Database (NDD) Information (April 11, 2007); and

0] Programmatic Agreement for the Review and Approval of NEPA
Categorically Excluded Transportation Projects between the Federal Highway
Administration and the Texas Department of Transportation, revised 09/30/2011.
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Upon Developer’s request, TXDOT will cooperate with Developer in updating the foregoing
list and providing Developer with copies of the applicable agreements between TxDOT and
other Governmental Entities. The Developer will periodically visit and monitor the website,
www.txdot.gov/txdot_library/consultants _contractors/publications/environmental
resources.htm for updates to the above documents.

3.7.3 At Developer’s request, TXDOT shall reasonably assist and cooperate with
Developer in obtaining from Governmental Entities the Governmental Approvals (including
any modifications, renewals and extensions of existing Governmental Approvals from
Governmental Entities) required to be obtained by Developer under the Contract
Documents. TxDOT and Developer shall work jointly to establish a scope of work and
budget for TXDOT’s Recoverable Costs related to the assistance and cooperation TxDOT
will provide. Subject to any agreed scope of work and budget and to any rights of
Developer under Section 13, Developer shall fully reimburse TxDOT for all costs and
expenses, including TxDOT's Recoverable Costs, TxDOT incurs in providing such
cooperation and assistance, including those incurred to conduct further or supplemental
environmental studies.

3.7.4 Developer shall comply with all conditions imposed by and undertake all
actions required by and all actions necessary to maintain in full force and effect all
Governmental Approvals, including performance of all environmental mitigation measures
required by the Contract Documents or Governmental Approvals, except to the extent that
responsibility for performance of such measures is expressly assigned to TxDOT in the
Contract Documents.

3.7.5 In the event that any Governmental Approvals required to be obtained by
Developer must formally be issued in TxDOT's name, Developer shall undertake
necessary efforts to obtain such approvals subject to TXDOT’s reasonable cooperation
with Developer, at Developer's expense (except in connection with Governmental
Approvals required due to a TxDOT-Directed Change), in accordance with Section 3.7.3,
including execution and delivery of appropriate applications and other documentation in
form approved by TxDOT.

3.7.6 Inthe event that TXDOT or FHWA must act as the lead agency and directly
coordinate with a Governmental Entity in connection with obtaining Governmental
Approvals which are the responsibility of Developer, Developer shall provide all necessary
support to facilitate the approval, mitigation or compliance process. Such support shall
include conducting necessary field investigations, surveys, and preparation of any required
reports, documents and applications.

3.7.7 Developer shall be responsible for compliance with all applicable Laws in
relation to Project Specific Locations and for obtaining any Environmental Approval or
other Governmental Approval required in connection with Project Specific Locations.

3.7.8 Developer shall not enter into any agreement with any Governmental
Entity, Utility, railroad, property owner or other third party having regulatory jurisdiction
over any aspect of the Project or Work or having any property interest affected by the
Project or the Work that in any way purports to obligate TXDOT, or states or implies that
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TxDOT has an obligation, to the third party to carry out any installation, design,
construction, maintenance, repair, operation, control, supervision, regulation or other
activity after the expiration or termination of this Agreement, unless TxDOT otherwise
approves in writing in its sole discretion. Developer has no power or authority to enter into
any such agreement with a third party in the name or on behalf of TxDOT.

3.8 Software Compatibility

Unless otherwise specifically stated in the Contract Documents, Developer is responsible
for assuring that all software it uses for any aspect of the Project is compatible with
software used by TxDOT. Prior to using any software or version of software not then in
use by TxDOT, Developer must obtain written approval from TxDOT. In addition,
Developer shall provide to TxDOT staff, at Developer’s cost, working electronic copies of
the software, any necessary licenses for TxDOT'’s use of the software, and any training
reasonably necessary to assure that TxDOT is able to implement compatible usage of all
software utilized by Developer.
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SECTION 4. TIME; PROJECT SCHEDULE AND PROGRESS
4.1 Time of Essence; Notices to Proceed

4.1.1 As a material consideration for entering into this Agreement, Developer
hereby commits, and TxDOT is relying upon Developer's commitment, to develop the
Project in accordance with the time periods set forth in this Agreement. Except where this
Agreement expressly provides for an extension of time, the time limitations set forth in the
Contract Documents for Developer's performance of its covenants, conditions and
obligations are of the essence, and Developer waives any right at law or in equity to tender
or complete performance beyond the applicable time period, or to require TxDOT to accept
such performance.

4.1.2 Authorization allowing Developer to proceed with Work hereunder shall be
provided through TxDOT'’s issuance of NTP1 and NTP2.

4.1.3 TxDOT anticipates issuing NTP1 concurrently with execution and delivery
of this Agreement. Issuance of NTP1 authorizes Developer to perform (or, continue
performance of) the portion of the Work necessary to obtain TxDOT'’s approval of the
component parts, plans and documentation of the Project Management Plan that are
labeled “A” in the column titled “Required By” in Attachment 2-1 to the Technical
Provisions. It also authorizes Developer to enter the Project Right of Way TxDOT owns in
order to conduct surveys and site investigations, including geotechnical, Hazardous
Materials and Utilities investigations, and to commence negotiating and entering into Utility
Agreements with Utility Owners. Developer may commence Design Work and ROW
acquisition services (other than making offers or contacting property owners in connection
with acquisitions) in accordance with the Technical Provisions, at its sole risk, after
issuance of NTP1 and prior to approval by TxDOT of the portions of the Project
Management Plan relevant to such Work; provided, however, TxDOT is not obligated to
accept or review any design or ROW acquisition Submittals after issuance of NTP1 and
prior to approval by TxDOT, in its sole discretion, of the relevant portions of the Project
Management Plan. To the extent the approval of the Project Management Plan will require
revision of these Submittals, Developer shall perform such revisions and submit or re-
submit as necessary. Refer to (a) Section 12.1.3 regarding the limitation on payments for
Work prior to issuance of NTP2 and (b) Sections 12.1.4 and 15.9 regarding a Price
adjustment to be made in certain circumstances if the effective date of the NTP1 is later
than 180 days after the Proposal Due Date, and regarding Developer's remedies for
certain delays in issuance of NTP1 beyond 365 days after the Effective Date.

4.1.4 TxDOT anticipates issuing NTP2 concurrently with TxDOT’s approval, in its
sole discretion, of all the foregoing component parts, plans and documentation of the
Project Management Plan and the Project Schedule. Issuance of NTP2 authorizes
Developer to perform all other Work and activities pertaining to the Project.

4.1.5 Notwithstanding Section 4.1.4, Developer may request that TxDOT issue
NTP2 prior to approval of all the component parts, plans and documentation of the Project
Management Plan and the Project Schedule. In such event, TXDOT may, in its sole
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discretion, elect to issue NTP2 prior to satisfaction by Developer of any particular
condition(s) to NTP2. TxDOT may condition such early issuance of NTP2 upon payment
by Developer to TXDOT the amount of $1,000 for each day that NTP2 is issued and any
condition to NTP2 remains unsatisfied. Notwithstanding any early issuance of NTP2,
Developer shall not be permitted to commence Construction Work on any portion of the
Project until all the conditions to the commencement of Construction Work set forth in
Section 4.4 have been satisfied.

4.2 Completion Deadlines
4.2.1 Substantial Completion Deadline

4.2.1.1 Developer shall achieve Substantial Completion of the
Project within the time frame established in Exhibit 2. Said date for achieving Substantial
Completion, as it may be extended hereunder, is referred to herein as the “Substantial
Completion Deadline.”

4.2.1.2 If TxDOT does not issue NTP2 before the later of the 361st
day after the Proposal Due Date or the 91st day following issuance of NTP1 and the delay is
not caused in whole or in part by an act, omission, negligence, intentional misconduct, or
breach of applicable Law, contract or Governmental Approval of any Developer-Related
Entity (including Developer’s failure to satisfy any particular condition(s) to NTP2), the
Substantial Completion Deadline shall be extended by the number of days between (a) the
91st day following issuance of NTP1 and the date on which TxDOT issues NTP2 or (b) the
361°" day after the Proposal Due Date and the date on which TxDOT issues NTP2,
whichever is later.

4.2.2 Final Acceptance Deadline

Developer shall achieve Final Acceptance on or before 120 days after Substantial
Completion. Said deadline for achieving Final Acceptance, as it may be extended
hereunder, is referred to herein as the “Final Acceptance Deadline.”

4.2.3 No Time Extensions

Except as otherwise specifically provided in Section 13, TxDOT shall have no
obligation to extend a Completion Deadline and Developer shall not be relieved of its
obligation to comply with the Project Schedule and to achieve Substantial Completion and
Final Acceptance of the Project by the applicable Completion Deadlines for any reason.

4.3 Scheduling of Design, Construction and Payment
4.3.1 Project Schedule

The Work shall be undertaken and completed in accordance with the Project
Schedule prepared in conformance with Section 2.1.1 of the Technical Provisions. The
Project Schedule shall be used by the Parties for planning and monitoring the progress of
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the Work and as the basis for determining the amount of monthly progress payments to be
made to Developer.

4.3.2 Float

All Float contained in the Project Schedule, as shown in the Preliminary Project
Baseline Schedule or as generated thereafter, shall be considered a Project resource
available to either Party or both Parties as needed to absorb delays caused by any event,
achieve schedule milestones, interim completion dates and/or Completion Deadlines. All
Float shall be shown as such in the Project Schedule on each affected schedule path.
TxDOT shall have the right to examine the identification of (or failure to identify) Float on
the schedule in determining whether to approve the Project Schedule. Once identified,
Developer shall monitor, account for and maintain Float in accordance with critical path
methodology.

4.3.3 Maximum Payment Schedule

The Project Schedule shall provide for payment to be made solely on the basis of
progress by Developer, subject to a cap on payments shown on the Maximum Payment
Schedule established for the Project. The Maximum Payment Schedule shall not limit
payment for Change Order Work unless otherwise specified in the Change Order. In other
words, at no time shall Developer's cumulative total progress payments (including
mobilization payments but exclusive of payments for Change Order Work) exceed the
cumulative total expenditure permitted by the Maximum Payment Schedule. The
Maximum Payment Schedule shall be calculated based on the monthly expenditure rate
set forth in Exhibit 5 for the Project. If Developer and TxDOT mutually agree in writing to a
different expenditure rate at any time, then such revised rate shall thereafter be the
Maximum Payment Schedule for the Project. The Maximum Payment Schedule shall be
revised from time to time thereafter upon request by TxDOT or by Developer on its own
initiative, as appropriate to account for any changes in the Price as evidenced by Change
Orders and/or amendments. The aggregate amount of progress payments to Developer
hereunder shall not exceed the amount allowed by the Maximum Payment Schedule at
any time, exclusive of payments for Change Order Work, without the prior written approval
of TxDOT and the Bond Trustee, which approval may be withheld in its sole discretion.

4.4 Conditions to Commencement of Construction
4.4.1 Construction Work Generally

Except to the extent expressly permitted in writing by TxDOT, in TXDOT’s sole
discretion, Developer shall not commence or permit or suffer commencement of
construction of the Project or applicable portion thereof until TXDOT issues NTP2 and all of
the following conditions have been satisfied:

(@  All Governmental Approvals necessary to begin Construction Work
in the applicable portion of the Project have been obtained, and Developer has furnished
to TxDOT fully executed copies of such Governmental Approvals.
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(b) Fee simple title or other property rights acceptable to TxDOT in its
sole discretion for the Project ROW and the New Rail Alignment Property necessary for
commencement of construction of the applicable portion of the Project and Utility
Adjustments included in the Construction Work have been identified, conveyed to and
recorded in favor of TXDOT, TXxDOT has obtained possession thereof through eminent
domain, or all necessary parties have validly executed and delivered a possession and use
agreement or right of entry therefor on terms acceptable to TXxDOT with the exception of
quit claim deeds used for Utility Adjustments, which shall comply with the requirements of
Section 6.2.4.4 of the Technical Provisions.

(c) Developer has satisfied for the applicable portion of the Project all
applicable pre-construction requirements contained in the Environmental Approvals and
other Governmental Approvals.

(d) Each Performance Bond, Payment Bond, and Retainage Bond, in
form and from a surety approved by TxDOT, required under Section 8 has been obtained
and is in full force and effect, and Developer has delivered to TxDOT certified and
conformed copies of the originals of each such bond, with the original of each such bond
delivered to Developer.

(e) The Guarantees, if any, required under Section 8.3 have been
obtained and delivered to TxDOT.

) All insurance policies required under Section 9 have been obtained
and are in full force and effect, and Developer has delivered to TxDOT written binding
verifications of coverage from the relevant issuers of such insurance policies.

(9) Developer has caused to be developed and delivered to TXDOT
and TxDOT has approved, in accordance with Section 2.1.1 of this Agreement and Section
2 of the Technical Provisions, the component parts, plans and documentation of the
Project Management Plan that are labeled “A” and “B” in the column titled “Required By” in
Attachment 2-1 to the Technical Provisions.

(h) Developer has delivered to TxDOT all Submittals relating to the
Construction Work required by the Project Management Plan or Contract Documents, in
the form and content required by the Project Management Plan or Contract Documents,
including the Phase Il and Phase Ill Environmental Site Assessments required pursuant to
Section 7.3.5.1(j) of the Technical Provisions.

(1) All representations and warranties of Developer set forth in Section
2.3 shall be and remain true and correct in all material respects.

() Developer has adopted written policies establishing ethical
standards of conduct for all Developer-Related Entities, including Developer’'s supervisory
and management personnel in dealing with: (a) TxDOT and the Program Manager and
(b) employment relations, in accordance with Section 7.8.
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(k) There exists no uncured Developer Default for which Developer
has received written notice from TxDOT.

()] Developer has provided to TxDOT at least 10 days advance
written notification of the date Developer determines that it will satisfy all of the conditions
set forth in this Section 4.4.1.

4.4.2 Utility Adjustments

Developer shall not commence or permit or suffer commencement of construction
of a Utility Adjustment included in the Construction Work until TXDOT issues NTP2, all of
the conditions set forth in Section 4.4.1 that are applicable to the Utility Adjustment
(reading such provisions as if they referred to the Utility Adjustment) have been satisfied,
and the following additional requirements have been satisfied:

@ If applicable, the Alternate Procedure List has been approved by
FHWA, and either the affected Utility or the Utility Owner is on the approved Alternate
Procedure List, as supplemented.

(b)  The Utility Adjustment is covered by an executed Utility
Agreement.

(c) The review and comment process has been completed and any
required approvals have been obtained for the Utility Assembly covering the Utility
Adjustment.

(d)  All other conditions to commencement of construction of a Utility
Adjustment set forth in the Contract Documents, including those set forth in Section 6.4.4
of the Technical Provisions, have been satisfied.

4.5 Recovery Schedule

4.5.1 If at any time, the Work on any Critical Path item is delayed for a period
which exceeds the greater of either 30 days in the aggregate or that number of days in the
aggregate equal to 5% of the days remaining until a Completion Deadline (including delays
for which Developer may be entitled to a time extension under Section 13), then
Developer, upon TxDOT's request, shall prepare and submit to TxDOT for review and
approval with the next Project Status Schedule Update a Recovery Schedule
demonstrating Developer’s proposed plan to regain lost schedule progress and to achieve
the contractual milestones as they may be extended in accordance with this Agreement,
including Substantial Completion, Final Acceptance and completion of the Toll Zone Work
by the applicble Completion Deadline.

4.5.2 TxDOT shall notify Developer within 14 days after receipt of each such
Recovery Schedule whether the Recovery Schedule is deemed accepted or rejected.
Within 7 days after any rejection by TxDOT of the Recovery Schedule, Developer will
resubmit a revised Recovery Schedule incorporating TxDOT’s comments. When TxDOT
accepts Developer’'s Recovery Schedule, Developer shall, within five days after TxDOT’s

Texas Department of Transportation RFP Addendum #5
Loop 375 — Border Highway West Extension Project 32 Development Agreement
March 19, 2014



acceptance, incorporate and fully include such schedule into the Project Schedule, deliver
the same to TxDOT and proceed in accordance with the approved Recovery Schedule.

4.5.3 All costs incurred by Developer in preparing, implementing and achieving
the Recovery Schedule shall be borne by Developer and shall not result in a change to the
Price, except to the extent that the Recovery Schedule is in lieu of a time extension and a
change in the Price is permitted for Acceleration Costs in accordance with
Sections 13.2.1.3 or 13.3.2.5.

4.5.4 If a TxDOT-approved Recovery Schedule is not in place within 30 days
from Developer's submission of a Recovery Schedule in accordance with Section 4.5.1 or
if Developer fails to provide a Recovery Schedule as required herein, in addition to any
other rights and remedies in favor of TXDOT arising out of such failure, Developer’s right to
receive progress payments shall cease until such time as Developer has prepared and
TxDOT has approved such Recovery Schedule. Any failure or delay in the submittal or
approval of a Recovery Schedule shall not result in any time extension under the Contract
Documents.
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SECTION 5. CONTROL OF WORK
51 Control and Coordination of Work

Developer shall be solely responsible for and have control over the construction means,
methods, techniques, sequences, procedures and Site safety, and shall be solely
responsible for coordinating all portions of the Work under the Contract Documents,
subject, however, to all requirements contained in the Contract Documents.

5.2 Safety

Developer shall take all reasonable precautions and be solely responsible for the safety of,
and shall provide protection to prevent damage, injury, or loss to, all persons on the Site or
who would reasonably be expected to be affected by the Work, including individuals
performing Work, employees of TxDOT and its consultants, visitors to the Site and
members of the traveling public who may be affected by the Work. Developer shall at all
times comply with all health and safety requirements contained in the Contract Documents
and the Developer’'s Safety and Health Plan and all such requirements under applicable
Law.

5.3 Obligations to Minimize Impacts

Developer shall ensure that all of its activities and the activities of Developer-Related
Entities are undertaken in a manner that will minimize the effect on surrounding property
and the traveling public to the maximum extent practicable.

54 Oversight, Inspection and Testing; Meetings
5.4.1 Developer Inspection and Testing

Developer shall perform the inspection, sampling, testing, quality control and
qguality assurance necessary for Developer to comply with its obligations under the
Contract Documents. Without in any way diminishing its obligations under the Contract
Documents, Developer may utilize information developed by TxDOT related to acceptance
testing for offsite fabricated materials. In the event that Developer elects to utilize such
information, TXDOT may recover as TXDOT Recoverable Costs its reasonable expenses
related to the development of such information.

5.4.2 Oversight by TxDOT and Others

5.4.2.1 TxDOT and its Authorized Representative shall have the
right at all times to monitor, inspect, sample, measure, attend, observe or conduct tests and
investigations, and conduct any other oversight respecting any part or aspect of the Project
or the Work, to the extent necessary or advisable to: (a) comply with FHWA, U.S. Customs
and Border Protection, U.S. Army Corps of Engineers or other applicable federal agency
requirements, and (b) verify Developer's compliance with the Contract Documents and
Project Management Plan as provided in Section 21.4. TxDOT shall conduct such activity in
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accordance with Developer’s safety procedures and manuals, and in a manner that does not
unreasonably interfere with normal construction activity or normal operation and
maintenance of the Project.

5.4.2.2 TxDOT shall have the right to attend and witness any tests
and verifications to be conducted pursuant to the Technical Provisions and applicable
Management Plans. Developer shall provide to TxDOT all test results and reports (which
may be provided in electronic format in accordance with the Technical Provisions) within ten
days after Developer receives them.

5.4.2.3 At all points in performance of the Work at which specific
inspections and/or approvals by TxDOT are required by the Contract Documents and/or the
Project Management Plan, Developer shall not proceed beyond that point until TXDOT has
made such inspection or approval or waived its right in writing to inspect or approve. In
addition, when any Utility Owner is to accept or pay for a portion of the cost of the Work, its
respective representatives have the right to oversee, inspect and/or test the work. Such
oversight, inspection and/or testing does not make such Person a party to this Agreement
nor will it change the rights of the Parties. Developer hereby consents to such oversight,
inspection and owner verification testing. Upon request from TxDOT, Developer shall furnish
information to such Persons as are designated in such request and shall permit such
Persons access to the Site and all parts of the Work.

5.4.2.4 Developer at all times shall coordinate and cooperate, and
require its Subcontractors to coordinate and cooperate, with TxDOT and its Authorized
Representative to facilitate TxDOT’s oversight activities. Developer shall cause its
representatives to be available at all reasonable times for consultation with TxDOT.

5.4.2.5 Without limiting the foregoing, Developer shall afford TxDOT
and its Authorized Representative: (a) safe and unrestricted access to the Project at all
times, (b) safe access during normal business hours to Developer's Project offices and
operations buildings and (c) unrestricted access to data related to the Work, subject to
Section 21.1. Without limiting the foregoing, Developer shall deliver to TXDOT upon request
accurate and complete books, records, data and information regarding Work, the Project and
the Utility Adjustment Work, in the format required by the Technical Provisions.

5.4.2.6 Nothing in the Contract Documents shall preclude, and
Developer shall not interfere with, any review or oversight of Submittals or of Work that any
federal entity may desire to conduct.

5.4.3 Obligation to Uncover Finished Work

Developer shall inform TxDOT in writing of any part of the Work which is about to
be covered and offer a full and adequate opportunity to TXDOT to inspect and test such
part of the Work before it is covered. At all times before Final Acceptance, Developer shall
remove or uncover such portions of the finished Work as directed by TxDOT. After
examination by TxDOT and any other Persons designated by TxDOT, Developer shall
restore the Work to the standard required by the Contract Documents. If the Work
exposed or examined is not in conformance with the requirements of the Contract

Texas Department of Transportation RFP Addendum #5
Loop 375 — Border Highway West Extension Project 35 Development Agreement
March 19, 2014



Documents, then uncovering, removing and restoring the Work and recovery of any delay
to any Critical Path occasioned thereby shall be at Developer’s cost and Developer shall
not be entitled to any adjustment to the Price or any Completion Deadline or any other
relief. Furthermore, any Work done or materials used without adequate notice to and
opportunity for prior inspection by TxDOT (if applicable) or without inspection in
accordance with Contract Documents and/or Project Management Plan may be ordered
uncovered, removed or restored at Developer’'s cost and without an adjustment to the
Price or any Completion Deadline or any other relief, even if the Work proves acceptable
and conforming after uncovering. Except with respect to Work done or materials used as
described in the foregoing sentence, if Work exposed or examined under this Section 5.4.3
is in conformance with the requirements of the Contract Documents, then any delay in any
Critical Path from uncovering, removing and restoring Work shall be considered a TxDOT-
Caused Delay, and Developer shall be entitled to a Change Order for the cost of such
efforts and recovery of any delay to any Critical Path occasioned thereby.

5.4.4 Meetings

Developer shall conduct regular progress meetings with TxDOT at least once a
month during the course of the Work. In addition, TXDOT and Developer, through their
respective Authorized Representatives, shall meet from time to time at the other Party’'s
request to discuss and resolve matters relating to the Work or Project. Developer shall
schedule all meetings with TxDOT at a date, time and place reasonably convenient to both
Parties and, except in the case of urgency, shall provide TxDOT with written notice and a
meeting agenda at least three Business Days in advance of each meeting.

55 Effect of Oversight, Spot Checks, Audits, Tests, Acceptances and Approvals
5.5.1 Oversight and Acceptance

The oversight, spot checks, inspections, verifications, audits, tests, reviews,
acceptances and approvals conducted by TXxDOT and other Persons do not constitute
acceptance of Nonconforming Work (except in limited circumstances as expressly
provided in Section 5.6.2) or waiver of any warranty or legal or equitable right with respect
thereto. TXDOT may request remedies for Nonconforming Work and/or identify additional
Work which must be done to bring the Work into compliance with the requirements of the
Contract Documents at any time prior to Final Acceptance, whether or not previous
oversight, spot checks, inspections, verifications, audits, tests, reviews, acceptances or
approvals were conducted or waived by TxDOT or any such Persons.

5.5.2 No Estoppel

Developer shall not be relieved of obligations to perform the Work in accordance
with the Contract Documents, or any of its Warranty or indemnity obligations, as the result
of oversight, spot checks, audits, reviews, tests or inspections performed by any Persons,
approvals or acceptances made by any Persons, or any failure of any Person to take such
action. TxDOT shall not be precluded or estopped, by any measurement, estimate or
certificate made either before or after Final Acceptance, or by making any payment, from
showing that any such measurement, estimate or certificate is incorrectly made or untrue,
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or from showing the true amount and character of the Work performed and materials
furnished by Developer, or from showing that the Work or materials do not conform in fact
to the requirements of the Contract Documents. Notwithstanding any such measurement,
estimate or certificate, or payment made in accordance therewith, TxDOT shall not be
precluded or estopped from recovering from Developer and its Guarantor(s) or Surety(ies)
such damages as TxDOT may sustain by reason of Developer’s failure to comply or to
have complied with the terms of the Contract Documents.

5.6 Nonconforming Work
5.6.1 Rejection, Removal and Replacement of Nonconforming Work

Nonconforming Work rejected by TxDOT shall be removed and replaced so as to
conform to the requirements of the Contract Documents, at Developer’s cost and without
any adjustment to the Price or any Completion Deadline or any other relief; and Developer
shall promptly take all action necessary to prevent similar Nonconforming Work from
occurring in the future. The fact that TXDOT may not have discovered the Nonconforming
Work shall not constitute an acceptance of such Nonconforming Work. If Developer fails
to correct any Nonconforming Work within ten days of receipt of notice from TxDOT
requesting correction, or if such Nonconforming Work cannot be corrected within ten days,
and Developer fails to: (a) provide to TxDOT a schedule acceptable to TxDOT for
correcting any such Nonconforming Work within such ten-day period, (b) commence such
corrective Work within such ten-day period and (c) thereafter diligently prosecute such
correction in accordance with such approved schedule to completion, then TxDOT may
cause the Nonconforming Work to be remedied or removed and replaced and may deduct
the cost of doing so from any moneys due or to become due Developer and/or obtain
reimbursement from Developer for such cost.

5.6.2 Agreement to Accept Nonconforming Work

If Developer elects not to fully correct any Nonconforming Work pursuant to
Section 5.6.1 and TxDOT agrees to accept such Nonconforming Work without requiring it
to be fully corrected, TxDOT shall be entitled to reimbursement of a portion of the Price in
an amount equal to the greatest of: (a) the amount deemed appropriate by TxDOT to
provide compensation for known impacts to all affected Persons (including TxDOT) such
as future maintenance and/or other costs relating to the Nonconforming Work, (b) the
amount of the Price allocated to such Work, or (c) 100% of Developer’'s cost savings
associated with its failure to perform the Work in accordance with the requirements of the
Contract Documents. Such reimbursement shall be payable to TxDOT within ten days
after Developer’'s receipt of an invoice therefor. Alternatively, TXDOT may deduct the
amount of such costs and expenses from any sums owed by TxDOT to Developer
pursuant to this Agreement. Developer acknowledges and agrees that subject to
Developer’s right to correct Nonconforming Work in accordance with Section 5.6.1,
including the timelines therein, TXDOT shall have sole discretion regarding acceptance or
rejection of Nonconforming Work and shall have sole discretion with regard to the amount
payable in connection therewith. Payment, reimbursement or deduction of the amounts
owing to TXxDOT under this Section 5.6.2 shall be a condition precedent to the acceptance
of the applicable Nonconforming Work.
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SECTION 6. ACCESS TO SITE; UTILITY ADJUSTMENTS;
ENVIRONMENTAL COMPLIANCE

6.1 Acquisition of Project ROW

6.1.1 All Project ROW, including Additional Properties but excluding temporary
interests in property for Project Specific Locations, shall be acquired in the name of the
State. Developer shall undertake and complete the acquisition of all Project ROW,
including Additional Properties, in accordance with Section 7 of the Technical Provisions,
the approved Right of Way Acquisition Plan and all applicable Laws relating to such
acquisition, including the Uniform Act.

6.1.2 TxDOT shall: (a) provide review and approval or disapproval of Acquisition
Packages and Condemnation Packages for Project ROW, (b) except as provided below,
undertake eminent domain proceedings, if necessary, for Project ROW in accordance with
the procedures and time frames established in Section 7 of the Technical Provisions and
the approved Right of Way Acquisition Plan, and (c) provide review and approval for the
following Submittals: payment Submittals, relocation Submittals, administrative settlements
Submittals, and closing Submittals for Project ROW in accordance with the procedures
and time frames established in Section 7 of the Technical Provisions and the approved
ROW Acquisition Plan.

6.1.3 Except as otherwise authorized by Law for temporary Project Specific
Locations, (a) TxDOT shall not be obligated to exercise its power of eminent domain in
connection with Developer's acquisition of any such temporary right or interest, (b) TXxDOT
shall have no obligations or responsibilities with respect to the acquisition, maintenance or
disposition of such temporary rights or interests, and (c) Developer shall have no obligation
to submit Acquisition Packages to TxDOT for, or obtain TXDOT's approval of Developer’'s
acquisition of, any such temporary right or interest.

6.2 Costs of Acquisitions

6.2.1 TxDOT shall be responsible for the purchase price, relocation assistance
payments and the Title Insurance Policy, for all parcels within the Schematic ROW.
Subject to Section 6.2.7 Developer shall be responsible for performing and the costs
(excluding the purchase price) of all right of way engineering, surveying, appraisals,
administration, acquisition, environmental permitting and related services for all such
parcels, including all costs and expenses of negotiation and, if necessary, support services
for condemnation proceedings described in Section 7 of the Technical Provisions;
provided, however, that Developer’s responsibility for such support services shall terminate
upon Final Acceptance of the Project. If TXDOT incurs any such costs and expenses on
Developer’'s behalf, TXDOT may submit any invoices for such costs and expenses to
Developer, in which case Developer shall pay the invoices prior to delinquency. If TXDOT
pays any such costs and expenses on Developer's behalf, Developer shall reimburse
TxDOT within ten days of TxDOT’s submittal to Developer of an invoice for such TxDOT
costs and expenses. Alternatively, TXDOT may deduct the amount of such costs and
expenses from any sums owed by TxDOT to Developer pursuant to this Agreement.
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Notwithstanding the foregoing, TxDOT shall be responsible for the legal costs for the State
Attorney General counsel or fees for private counsel retained as directed by the State
Attorney General in connection with any condemnation actions, except for such legal fees
and costs that arise out of the acts, omissions, negligence, intentional misconduct, or
breach of applicable Law, contract or Governmental Approval of a Developer-Related
Entity in the performance of its obligations under the Contract Documents.

6.2.2 TxDOT shall be responsible for the purchase price of any real property,
relocation assistance payments and the Title Insurance Policy for parcels outside the
Schematic ROW that must be acquired due to a TxDOT-Directed Change, a Necessary
Basic Configuration Change or a Force Majeure Event, subject to TxDOT's reasonable
determination that the property is necessary, as well as, for Additional Properties that must
be acquired due to a TxDOT-Directed Change or a Force Majeure event, any other costs
and expenses incurred by Developer to acquire such real property, subject to the
limitations in Section 13. Developer shall perform all right of way engineering, surveying,
appraisals, administration, acquisition, archeological surveys, environmental and other
permitting and related services for such property, including any services related to re-
evaluation or modification to any TxDOT-Provided Approval, if necessary. Property
outside of the Schematic ROW that is acquired for drainage easements hereunder shall be
treated as Developer-Designated ROW.

6.2.3 Developer shall be responsible for and shall pay directly all costs and
expenses in connection with acquiring all Developer-Designated ROW, including: (a) the
cost of acquisition services and document preparation; (b) the cost of condemnation
proceedings required by the Office of the Attorney General, including private attorneys’
fees and expert witness fees, and all fees and expenses for exhibits, transcripts, photos
and other documents and materials production, other than the Attorney General’s direct
fees; (c) the purchase prices, court awards or judgments, and special commissioner’'s
awards for all Developer-Designated ROW (to be paid by Developer at the time of closing
or final special commissioner’s award, as applicable); (d) the cost of permitting; (e) closing
costs associated with parcel purchases, in accordance with the Uniform Act and TxDOT
policies; (f) relocation assistance payments and costs, in ac