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CAPITAL MAINTENANCE AGREEMENT
THE SOUTHERN GATEWAY PROJECT

This CAPITAL MAINTENANCE AGREEMENT (“Capital

Maintenance Agreement”) is made and entered into as of , 20[__] by
and between the TEXAS DEPARTMENT OF TRANSPORTATION
(“TxDOT”) and | ],a] ] “DB Contractor”).
RECITALS
A. The State of Texas desires to facilitate private sector

participation in the development of the State’s transportation system via public-
private partnership agreements, and to accomplish this purpose, the Texas
Legislature has enacted Transportation Code, Chapter 223, Subchapter F (the
“Code”), and TxDOT has adopted subchapter I in Chapter 9 of Title 43, Texas
Administrative Code, relating to design-build contracts (the “Rules”).

B. TxDOT wishes to enter into agreements with a private sector
entity to design, construct and, at TxDO'T’s sole option, maintain non-tolled express
lanes and associated facilities along an approximately 5.1-mile section of Interstate
Highway 35E (“I-85E”) from Colorado Boulevard to south of the I-35E/U.S.
Highway (“US”) 67 interchange (with transition work extending north to
approximately Reunion Boulevard) and an approximately 4.9-mile section of US 67
from the I-35E/US 67 interchange to Interstate Highway 20 (“I-20”) in Dallas
County and a portion of the Local Enhancements (the “Project”).

C. Pursuant to the Code and the Rules, TxDOT issued a Request
for Qualifications (as amended, the “RFQ”) on May 13, 2016.

D. TxDOT received five qualification statements for the design,
construction and potential maintenance of the Project on June 30, 2016 and
subsequently shortlisted three proposers.

E. On November 10, 2016, TxDOT 1issued to the shortlisted
proposers a Request for Proposals (as subsequently amended by addenda, the
“RFP”) to design, construct and, at TxDOT’s discretion, maintain the Project.

F. On | ], 2017, TxDOT received [___] responses to the RFP,
including the response of DB Contractor (the “Proposal”).

G. An RFP evaluation committee comprised of TxDOT personnel
determined that DB Contractor was the proposer which best met the selection
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criteria contained in the RFP and that the Proposal was the one that provided the
best value to the State of Texas.

H. On [ ], 2017, the Texas Transportation Commission
accepted the recommendation of the Executive Director and the RFP evaluation
committee and authorized TxDOT staff to negotiate a Design-Build Agreement and
this Capital Maintenance Agreement.

I. Concurrently herewith TxDOT and DB Contractor are entering
into a Design-Build Agreement providing for the development, design and
construction of the Project (the “Design-Build Agreement”).

dJ. This Capital Maintenance Agreement, the Design-Build
Agreement and the other CMA Documents collectively constitute a design-build
contract, as contemplated under the Code and the Rules, and are entered into in
accordance with the provisions of the RFP.

K. The Executive Director of TxDOT has been authorized to enter
into this Capital Maintenance Agreement pursuant to the Code, the Rules and the
Texas Transportation Commission Minute Order [ ], dated [ ], 2017.

NOW, THEREFORE, in consideration of the sums to be paid to DB
Contractor by TxDOT, the Maintenance Services to be performed by DB Contractor,
the foregoing premises and the covenants and agreements set forth herein, TxDOT
and DB Contractor agree as follows:

SECTION 1. DEFINITIONS; CMA DOCUMENTS; INTERPRETATION
OF CMA DOCUMENTS

1.1 Definitions

Exhibit 1 hereto contains the meaning of various terms used in the CMA
Documents. Initially capitalized terms not otherwise defined in Exhibit 1 attached
hereto shall have the meanings set forth in the Design-Build Agreement.

1.2 CMA Documents; Order of Precedence

1.2.1 The term “CMA Documents” shall mean the documents listed
in Section 1.2.2. Each of the CMA Documents is an essential part of the agreement
between the Parties, and a requirement occurring in one is as binding as though
occurring in all. The CMA Documents are intended to be complementary and to
describe and provide for a complete contract.
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1.2.2 Subject to Sections 1.2.3 through 1.2.5, in the event of any
conflict among the CMA Documents, the order of precedence shall be as set forth
below:

(a) Change Orders and all other amendments to this Capital
Maintenance Agreement (except for amendments to the Maintenance Specification,
which amendments shall have the order of priority as set forth in clause (c) below);

(b) this Capital Maintenance Agreement (including all exhibits,
except Exhibits 2 and 3);

(c) portions of the Design-Build Agreement included by reference in
accordance with Section 1.2.5;

(d) Change Orders and all other amendments to Exhibit 2
(Maintenance Specification) or to any attachments thereto;

(e) Exhibit 2 (Maintenance Specification) and all attachments
thereto;

) portions of the Technical Provisions included by reference in
accordance with Section 1.2.5; and

(2) DB Contractor’s Proposal Commitments as set forth in
Exhibit 3.

1.2.3 Notwithstanding the order of precedence among CMA
Documents set forth in Section 1.2.2, in the event and to the extent that Exhibit 3
expressly specifies that it is intended to supersede specific provisions of the CMA
Documents, Exhibit 3 shall have precedence over the specified provisions. Moreover,
if the Proposal includes statements, offers and terms that can reasonably be
interpreted as offers to provide higher quality items than otherwise required by the
CMA Documents or to perform services or meet standards in addition to or better
than those otherwise required, or otherwise contains statements, offers and terms
that TxDOT considers to be more advantageous than the requirements of the other
CMA Documents, DB Contractor’s obligations hereunder shall include compliance
with all such statements, offers and terms, which shall have priority over the
requirements of the other CMA Documents.

1.2.4 Notwithstanding the order of precedence among CMA
Documents set forth in Section 1.2.2, if a CMA Document contains differing
provisions on the same subject matter than another CMA Document, the provisions
that establish the higher quality, manner or method of performing the Maintenance
Services or use more stringent standards will prevail. Further, in the event of a
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conflict among any standards, criteria, requirements, conditions, procedures,
specifications or other provisions applicable to the Project or Maintenance Services
established by reference to a described manual or publication within a CMA
Document or set of CMA Documents, the standard, criterion, requirement,
condition, procedure, specification or other provision offering higher quality or
better performance will apply, unless TxDOT, in its discretion, approves otherwise
in writing. If either Party becomes aware of any such conflict, it shall promptly
notify the other Party of the conflict. TxDOT shall issue a written determination
respecting which of the conflicting items is to apply promptly after it becomes aware
of any such conflict.

1.2.5 Portions of the Design-Build Agreement and Technical
Provisions are referenced in the CMA Documents for the purpose of defining
requirements for Maintenance Services. The Design-Build Agreement and Technical
Provisions shall be deemed incorporated in the CMA Documents to the extent that
they are so referenced, with the order of priority shown in Section 1.2.2.

1.2.6 The Reference Information Documents are listed in Exhibit
14. Portions of the Reference Information Documents are explicitly referenced in the
CMA Documents for the purpose of defining requirements of the CMA Documents.
The Reference Information Documents shall be deemed incorporated in the CMA
Documents solely to the extent that they are so referenced, with the same order of
priority as the CMA Document in which the reference occurs.

1.3 Interpretation of CMA Documents
1.3.1 In the CMA Documents:
(a)  The singular includes the plural and vice versa;

(b)  References to statutes or regulations include all statutory or
regulatory provisions consolidating, amending or replacing the statute or regulation
referred to;

bR AN {3

(c) The words “including,” “includes” and “include” shall be deemed
to be followed by the words “without limitation” and shall not be considered to set
forth an exhaustive list;

» o«

(d) Unless otherwise indicated, the words “Section,” “subsection,”
“paragraph,” “sentence,” “clause,” “sub-clause” and “Exhibit” mean and refer to the
specified Section, subsection, paragraph, sentence, clause, sub-clause or Exhibit of,
or to, this Capital Maintenance Agreement, and a reference to a subsection or clause
“above” or “below” refers to the denoted subsection or clause within the Section in
which the reference appears;

&
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(e) The word “discretion” with respect to any Person means the sole
and absolute discretion of such Person except as otherwise stated herein;

® The word “promptly” means as soon as reasonably practicable in
light of then-prevailing circumstances;

(2) Words such as “herein,” “hereby”, “hereof’, “hereto” and
“hereunder” and words of similar import refer to the entire document in which they
are contained and not to any particular provision or section;

(h)  Words not otherwise defined that have well-known technical or
construction industry meanings are used in accordance with such recognized
meanings;

(1) References to Persons include their respective permitted
successors and assigns and, in the case of Governmental Entities, Persons
succeeding to their respective functions and capacities;

() Words of any gender used herein shall include each other gender
where appropriate;

(k)  Unless specified otherwise, a reference to an agreement or other
document is considered to be a reference to such agreement or other document
(including any schedules or exhibits thereto) as it may be amended, modified or
supplemented from time to time in accordance with its terms;

D The division of this Capital Maintenance Agreement into parts,
sections and other subdivisions is for convenience of reference only and shall not
affect the construction or interpretation of this Capital Maintenance Agreement,
and the headings in this Capital Maintenance Agreement are not intended to be full
or precise descriptions of the text to which they refer and shall not be considered
part of this Capital Maintenance Agreement; and

(m) Whenever the CMA Documents require or provide for any notice,
approval, consent, acceptance, determination, decision, certificate, order, response,
waiver, explanation, policy, information or the like, the same and any request for
any of the foregoing must be in writing (unless otherwise waived in writing by the
other Party).

1.3.2 Unless otherwise specified, lists contained in the CMA
Documents defining the Project or the Maintenance Services shall not be deemed
all-inclusive.

Texas Department of Transportation 5 Request for Proposals
The Southern Gateway Capital Maintenance Agreement
November 10, 2016



1.3.3 DB Contractor acknowledges and agrees that it had the
opportunity and obligation, prior to submission of its Proposal, to review the terms
and conditions of the CMA Documents and to bring to the attention of TxDOT any
conflicts or ambiguities contained therein. DB Contractor further acknowledges and
agrees that it has independently reviewed the CMA Documents with legal counsel,
and that it has the requisite experience and sophistication to understand, interpret
and agree to the particular language of the provisions of the CMA Documents.
Accordingly, if an ambiguity in, or there is a dispute regarding, the interpretation of
the CMA Documents, they shall not be interpreted or construed against the Person

that prepared them, and, instead, other rules of interpretation and construction
shall be used.

1.3.4 TxDOT’s interim or final answers to the questions posed
during the Proposal process for this Capital Maintenance Agreement shall in no
event be deemed part of the CMA Documents and shall not be relevant in
interpreting the CMA Documents except to the extent they may clarify provisions
otherwise considered ambiguous.

1.3.5 On plans, as-built drawings, working drawings, and standard
plans, calculated or stated dimensions shall take precedence over scaled
dimensions.

1.3.6 Unless specified otherwise, a reference to a Law is considered
to be a reference to (a) such Law as it may be amended, modified or supplemented
from time to time, (b) all regulations and rules pertaining to or promulgated
pursuant to such Law, (c) the successor to the Law resulting from recodification or
similar reorganizing of Laws and (d) all future Laws pertaining to the same or
similar subject matter.

1.4 Referenced Standards and Specifications

1.4.1 Except as otherwise specified in the CMA Documents or
otherwise directed by TxDOT, material and workmanship specified by the number,
symbol or title of any standard established by reference to a described publication
affecting any portion of the Project or Maintenance Services shall comply with the
latest edition or revision thereof and amendments and supplements thereto in effect
on the Effective Date.

1.4.2 In interpreting referenced standards, the following apply:

(a)  References to the project owner shall mean TxDOT.
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(b) Cross-references to measurement and payment provisions
contained in the referenced standard shall be deemed to refer to the measurement
and payment provisions contained in the CMA Documents.

1.5 Reference Information Documents

1.5.1 TxDOT has provided and disclosed the Reference
Information Documents to DB Contractor. Except as provided in Section 1.2.6, (a)
the Reference Information Documents are not mandatory or binding on DB
Contractor, and (b) DB Contractor is not entitled to rely on the Reference
Information Documents as presenting design, engineering, operating or
maintenance solutions or other direction, means or methods for complying with the
requirements of the CMA Documents, Governmental Approvals or Law.

1.5.2 TxDOT shall not be responsible or liable in any respect for
any causes of action, claims or Losses whatsoever suffered by any DB Contractor-
Related Entity by reason of any use of information contained in, or any action or
forbearance in reliance on, the Reference Information Documents or Capital
Maintenance Agreement.

1.5.3 TxDOT does not represent or warrant that the information
contained in the Reference Information Documents is complete or accurate or that
such information is in conformity with the requirements of the CMA Documents,
Governmental Approvals or Laws. DB Contractor shall have no right to additional
compensation based on any incompleteness or inaccuracy in the Reference
Information Documents.

1.6 Explanations; Omissions and Mis-descriptions

DB Contractor shall not take advantage of or benefit from any apparent
Error in the CMA Documents. Should it appear that the Maintenance Services to be
done or any matter relative thereto is not sufficiently detailed or explained in the
CMA Documents, DB Contractor shall request in writing such further written
explanations from TxDOT as may be necessary and shall comply with the
explanation provided. DB Contractor shall promptly notify TxDOT in writing of all
Errors that it discovers in the CMA Documents, and shall obtain specific
instructions in writing from TxDOT regarding any such Error before proceeding
with the Maintenance Services affected thereby. The fact that the CMA Documents
omit or mis-describe any details of any Maintenance Services that are necessary to
carry out the intent of the CMA Documents or that are customarily performed shall
not relieve DB Contractor from performing such omitted Maintenance Services (no
matter how extensive) or mis-described details of the Maintenance Services, and
they shall be performed as if fully and correctly set forth and described in the CMA
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Documents, without entitlement to a Change Order hereunder except as specifically
allowed under Section 10.

1.7 Computation of Periods

If the date to perform any act or give any notice specified in the CMA
Documents (including the last date for performance or provision of notice “within” a
specified time period) falls on a non-Business Day, such act or notice may be timely
performed on the next succeeding day that is a Business Day. Notwithstanding the
foregoing, requirements contained in the CMA Documents relating to actions to be
taken in the event of an emergency, the mitigation of a hazard from a Category 1
Defect or other requirements for which it is evident that performance is intended to
occur on a non-Business Day shall be required to be performed as specified, even
though the date in question may fall on a non-Business Day.

1.8 Standard for Approvals

In all cases where approvals or consents are required to be provided by
TxDOT or DB Contractor hereunder, such approvals or consents shall not be
withheld unreasonably except in cases where a different standard (such as
discretion) is specified. In cases where discretion is specified the decision shall not
be subject to dispute resolution hereunder.

1.9 Professional Services Licensing Requirements

TxDOT does not intend to contract for, pay for, or receive any professional
services that are in violation of any professional licensing or registration Laws, and,
by execution of this Capital Maintenance Agreement, DB Contractor acknowledges
that TxDOT has no such intent. It is the intent of the Parties that DB Contractor is
fully responsible for furnishing the professional services for the Project as provided
in this Capital Maintenance Agreement through itself or subcontracts with properly
licensed and registered professional service firms. Any references in the CMA
Documents to DB Contractor’s responsibilities or obligations to “perform” the
professional services portions of the Maintenance Services shall be deemed to mean
that DB Contractor shall “furnish” the professional services for the Project. The
terms and provisions of this Section 1.9 shall control and supersede every other
provision of all CMA Documents.

1.10 TxDOT Monetary Obligations

All TxDOT monetary obligations under the CMA Documents are subject to
appropriation by the Texas Legislature. This Section 1.10 applies to all monetary
obligations of TxDOT set forth in the CMA Documents, notwithstanding any
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contrary provisions of the CMA Documents. The CMA Documents do not create a
debt under the Texas Constitution.
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SECTION 2. TXDOT’S OPTIONS; COMMENCEMENT OF
MAINTENANCE PERIOD; TXDOT OPTION RIGHTS;
FAILURE TO ISSUE MAINTENANCE NTPS

2.1 TxDOT’s Options; Commencement of Maintenance Period

2.1.1 TxDOT, in its discretion, may elect to issue Maintenance
NTP1. No later than 180 Days prior to the Initial Maintenance Term
Commencement Date, TxDOT shall either (a) issue Maintenance NTP1 to DB
Contractor or (b) be deemed to terminate this Capital Maintenance Agreement, as
more particularly provided in Section 14.9.

2.1.2 For each Maintenance Term for which TxDOT has issued a
Maintenance NTP, TxDOT, in its discretion, may also choose to exercise the option
to have DB Contractor maintain Section 2A as a component of the Maintained
Elements in accordance with the terms and conditions of the CMA Documents (the
“Section 2A Option”). TxDOT must notify DB Contractor if it elects to exercise the
Section 2A Option for the Initial Maintenance Term no later than 180 Days prior to
the Initial Maintenance Term Commencement Date.

2.1.3 For each Maintenance Term for which TxDOT has issued a
Maintenance NTP, TxDOT, in its discretion, may also choose to exercise the option
to have DB Contractor maintain the Facility LE as a component of the Maintained
Elements in accordance with the terms and conditions of the CMA Documents (the
“LE Option”). TxDOT must notify DB Contractor if it elects to exercise the LE
Option for the Initial Maintenance Term no later than 180 Days prior to the Initial
Maintenance Term Commencement Date.

2.14 For the avoidance of doubt, TxDOT’s decision with respect to
exercising the Section 2A Option shall have no impact on its rights with respect to
the LE Option and its decision with respect to exercising the LE Option shall have
no impact on its rights with respect to the Section 2A Option.

2.2 TxDOT Options To Extend the Maintenance Term

After the Initial Maintenance Term, this CMA gives TxDOT the right to
exercise, in its discretion, up to an additional two consecutive optional Maintenance
Terms as described in Section 4, requiring DB Contractor to provide Maintenance
Services for the Project in accordance with the terms and conditions of the CMA
Documents.
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2.3 Failure To Issue Maintenance NTPs or To Exercise the Section
2A Option or the LE Option

TxDOT shall have no liability to DB Contractor in the event that TXDOT
elects, in its discretion, not to issue any Maintenance NTP under this Capital
Maintenance Agreement or not to exercise the Section 2A Option or the LE Option
at any time it is permitted to do so under this Capital Maintenance Agreement.
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SECTION 3. SCOPE OF MAINTENANCE SERVICES
3.1 General
3.1.1 General Obligations

3.1.1.1 DB Contractor shall furnish all Maintenance
Services within the Maintenance Limits throughout the Maintenance Period. DB
Contractor must submit Maintenance Limits drawings for TxDOT approval as part
of the MMP. All costs associated with providing the Maintenance Services are
included in the Maintenance Price set forth in Exhibit 4, as such may be adjusted in
accordance with Section 10.

3.1.1.2 DB Contractor shall provide all personnel, labor,
materials, supplies, parts, equipment, public and employee safety devices,
components, tools, utilities, and other items and services required to undertake and
complete the Maintenance Services. DB Contractor shall bear the risk of loss,
damage, theft and vandalism of such materials, supplies, parts, equipment, devices,
components, tools, utilities and other items.

3.1.1.3 DB Contractor shall furnish all plans and
submittals required by the CMA Documents in a timely manner and in the form
and with the content required thereby.

3.1.1.4 At all times during the Maintenance Period, DB
Contractor shall carry out the Maintenance Services in accordance with (1) Good
Industry Practice, (i1) the requirements, terms and conditions set forth in the CMA
Documents, as the same may change from time to time in accordance with its terms,
(11) all Laws, (iv) the requirements, terms and conditions set forth in all
Governmental Approvals, (v) the approved Maintenance Management Plan, and all
approved updates and amendments thereof, (vi) safety compliance and Safety
Standards, and (vii) all other applicable safety, environmental and other
requirements, taking into account the Project ROW limits and other constraints
affecting the Project. If DB Contractor encounters a contradiction between
subsections (1) through (vii), DB Contractor shall advise TxDOT of the contradiction,
and TxDOT shall instruct DB Contractor as to which subsection shall control in
that instance. No such instruction shall be construed as a TxDOT-Directed Change.
DB Contractor is responsible for keeping itself informed of and applying current
Good Industry Practice.

3.1.1.5 DB Contractor acknowledges and agrees that,
although certain provisions in the CMA Documents include Performance
Requirements, such Performance Requirements shall not otherwise limit DB
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Contractor’s obligation to perform the Maintenance Services in a safe, reasonable,
and prudent manner, and, in doing so, DB Contractor shall employ Good Industry
Practice, and shall conduct its commercial affairs in a manner consistent with good
faith and fair dealing.

3.1.1.6 DB Contractor shall, at all times, schedule and
direct its activities to provide an orderly progression of the Maintenance Services to
achieve completion within the specified time for completion, including furnishing
such employees, materials, facilities and equipment and working such hours,
including extra shifts, overtime operations, Sundays and holidays as may be
necessary to achieve such goal, all at DB Contractor’s sole cost, except as otherwise
specifically provided in Section 10.

3.1.1.7 Whenever DB Contractor becomes aware of any
damage to or Defect in the Project or of any maintenance activity that DB
Contractor considers should be performed but with regard to which DB Contractor
believes falls outside of its scope of responsibility for Maintenance Services, DB
Contractor shall immediately notify TxDOT of such damage or Defect or
maintenance activity.

3.1.1.8 DB Contractor shall remedy and repair the Project
(excluding the Non-Maintained Elements) as necessary to meet the requirements of
Exhibit 2 and the other CMA Documents.

3.1.1.9 Whenever an activity by DB Contractor disturbs,
alters, removes or changes any Non-Maintained Element, DB Contractor shall
restore the affected Non-Maintained Element to a condition no less favorable than
its condition existing immediately before it was disturbed, altered, removed or
changed.

3.1.1.10 At all times during the Maintenance Period, DB
Contractor shall provide a Maintenance Manager approved by TxDOT who (1) will
have full responsibility for the prosecution of the Maintenance Services, (i1) will act
as agent and be a single point of contact in all matters on behalf of DB Contractor,
and (@11) will be available to respond to TxDOT or TxDOT’s Authorized
Representatives.

3.1.1.11 DB Contractor, at its sole cost and expense unless
expressly provided otherwise in this Capital Maintenance Agreement, shall comply
with all provisions of the Maintenance Specification, including Safety Standards,
during the Maintenance Period. DB Contractor’s failure to comply with such
requirements shall entitle TxDOT to all of the rights and remedies set forth in the
CMA Documents, including assessment of Key Personnel Change Fees, deductions
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from payments otherwise owed to DB Contractor, and termination for uncured DB
Contractor Maintenance Default.

3.1.2 Deviations

DB Contractor may apply for TxDOT approval of Deviations from the
Maintenance Specification regarding Maintenance Services. Where DB Contractor
requests a Deviation as part of the submittal of a component plan of the
Maintenance Management Plan, DB Contractor shall specifically identify and label
the Deviation. TxDOT shall consider in its discretion, but have no obligation to
approve, any such application, and DB Contractor shall bear the burden of
persuading TxDOT that the Deviation sought constitutes sound and safe practices
consistent with Good Industry Practice and achieves or substantially achieves
TxDOT’s applicable Safety Standards and criteria. No Deviation shall be deemed
approved or be effective unless and until stated in a writing signed by TxDOT’s
Authorized Representative. TxDOT’s affirmative written approval of a component
plan of the Maintenance Management Plan shall constitute (1) approval of the
Deviations expressly identified and labeled as Deviations therein, unless TxDOT
takes exception to any such Deviation, and (i1) disapproval of any Deviations not
expressly identified and labeled as Deviations therein. TxDOT’s lack of issuance of a
written Deviation within 14 days after DB Contractor applies therefor in writing
shall be deemed a disapproval of such application. TxDOT’s denial or disapproval of
a requested Deviation shall be final and not subject to the dispute resolution
procedures under Section 16. TxDOT may elect to process the application as a
Request for Change Order under Section 10 rather than as an application for a
Deviation.

3.1.3 Utility Accommodation

3.1.3.1 It is anticipated that, from time to time during the
course of the Maintenance Period, Utility Owners will apply for additional utility
permits to install new Utilities that would cross or longitudinally occupy the
Maintenance Limits, or to modify, repair, upgrade, relocate or expand existing
Utilities within the Maintenance Limits. In such circumstances and if requested by
TxDOT, DB Contractor shall analyze the application and provide to TxDOT a
recommendation (together with supporting analysis) as to whether the permit will
have an impact on the Maintained Elements or DB Contractor’s obligations
hereunder, including the Maintenance Services. In addition, TxDOT shall make
available to DB Contractor all utility permits issued after the Initial Maintenance
Term Commencement Date. However, TxDOT shall have the right to issue Utility
permits 1n its discretion. Applications for Utility permits and associated
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coordination described in this Section 3.1.3.1 shall not be grounds for an adjustment
in the Maintenance Price, a Change Order or any other Claim by DB Contractor.

3.14 Record Documents

Within 180 days after undertaking any Maintenance Services that
result in a change to the Project design or construction, DB Contractor shall provide
the Record Documents to reflect such work.

3.1.5 Access to Frontage Roads

TxDOT shall be solely responsible, at its expense, for handling
requests and permitting for adjacent property access to frontage roads of the
Project. If requested by TxDOT, DB Contractor shall analyze the permit request and
provide to TxDOT a recommendation (together with supporting analysis) as to
whether the permit will have an impact on the Maintained Elements or DB
Contractor’s obligations hereunder, including the Maintenance Services. Nothing in
the CMA Documents shall restrict TxDOT from granting access permits or
determining the terms and conditions of such permits. TxDOT will make available
to DB Contractor access permits issued by TxDOT. DB Contractor shall have no
claim for any increase in the Maintenance Price or other compensation by reason of
TxDOT’s grant of access permits, the terms and conditions thereof, or the actions of
permit holders or their employees, agents, representatives and invitees. DB
Contractor at its expense shall cooperate and coordinate with permit holders to
enable them to safely construct, repair and maintain access improvements allowed
under their access permits. Requests for permits and associated coordination
described in this Section 3.1.5 shall not be grounds for an adjustment in the
Maintenance Price, a Change Order or any other Claim by DB Contractor.

3.2 Policing, Security and Incident and Emergency Response
3.2.1 Police Services

3.2.1.1 DB Contractor acknowledges that the Texas
Department of Public Safety is empowered to enforce all applicable Laws and to
enter the Project at any and all times to carry out its law enforcement duties. No
provision of this CMA is intended to surrender, waive or limit any police powers of
the Texas Department of Public Safety, TxDOT or any other Governmental Entity,
and all such police powers are hereby expressly reserved.

3.2.1.2 TxDOT shall not have any liability or obligation to
DB Contractor resulting from, arising out of or relating to the failure of the Texas
Department of Public Safety or any other public law enforcement agency to provide
services, or its negligence or misconduct in providing services.
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3.2.1.3 TxDOT and third parties with responsibility for
traffic regulation and enforcement shall have the right to install, operate, maintain
and replace cameras or other equipment on the Project that relate to traffic
regulation or enforcement. DB Contractor shall coordinate and cooperate, and
require its Subcontractors to coordinate and cooperate, with any such installation,
maintenance and replacement activities.

3.2.2 Security and Incident and Emergency Response

3.2.2.1 DB Contractor is responsible for the safety and
security of the Project, DB Contractor personnel and the general public during all
maintenance activities under the control of any DB Contractor-Related Entity.

3.2.2.2 DB Contractor shall comply with all applicable
Laws, as well as all rules, directives and guidance of the U.S. Department of
Homeland Security or comparable State agency. DB Contractor shall coordinate and
cooperate with all Governmental Entities providing security, first responder and
other public emergency response services.

3.3 Capital Asset Replacement Work
3.3.1 General Requirements

3.3.1.1 DB Contractor shall diligently perform and
complete Capital Asset Replacement Work when required by the CMA Documents.
In addition, DB Contractor shall diligently perform and complete Capital Asset
Replacement Work when a Performance Requirement is not met and the required
level of performance cannot be achieved by means of routine maintenance. DB
Contractor shall complete all Capital Asset Replacement Work required under this
Section 3.3.1 at any time as needed to comply with Section 2 of Exhibit 2, and in
any event:

(a) Prior to the expiration of the Maintenance Term; or

(b) If the Capital Maintenance Agreement is terminated
for any reason prior to the expiration of the Maintenance Term, within 90 days after
the effective date of termination.

If DB Contractor, despite diligent efforts, is unable to
complete such Capital Asset Replacement Work prior to such period or TxDOT
elects, 1n its discretion, to perform such Capital Asset Replacement Work, then, in
lieu of DB Contractor’s completion of such Capital Asset Replacement Work, DB
Contractor shall reimburse TxDOT, within 10 days of delivery of an invoice therefor,
for TxDOT’s Recoverable Costs of completing such Capital Asset Replacement Work.
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In lieu of reimbursement, TxDOT may elect, in its discretion, to deduct such
amounts from any amounts payable to DB Contractor under this Capital
Maintenance Agreement.

3.4 Traffic Control and Operations

DB Contractor shall perform the Maintenance Services in a manner that
recognizes that the safety of the public, convenience of the traveling public and
providing a safe work environment for all maintenance workers are of prime
importance. DB Contractor shall perform its traffic control and operations in
accordance with the CMA Documents, including this Section 3.4.

3.4.1 Traffic Management and Control Plans

3.4.1.1 DB Contractor shall be responsible for the safety of
traffic and the public associated with the performance of the Maintenance Services,
and shall perform all Maintenance Services that affect traffic operations in
accordance with Section 5 of Exhibit 2.

3.4.2 Traffic Operation Restrictions

3.4.2.1 The requirements for and restrictions on Lane
Closures are set forth in Exhibit 15.

3.4.2.2 Upon notification by TxDOT or if DB Contractor
becomes aware of damage to a Maintained Element as a direct result of an Incident
or Emergency, DB Contractor shall perform inspections in accordance with Section
1.4 of Exhibit 2 and shall report to TxDOT the nature of any damage and the scope
of necessary repairs. If directed by TxDOT pursuant to a Directive Letter or an
executed Change Order issued in accordance with Section 10, DB Contractor shall
repair such damage subject to DB Contractor’s right to a Change Order in
accordance with Section 10.

3.4.2.3 Should Emergencies occur during DB Contractor’s
performance of traffic management, including vehicle accidents and structural
failures, solely if directed by TxDOT pursuant to a Directive Letter or an executed
Change Order i1ssued in accordance with Section 10, DB Contractor shall take all
actions necessary to open the roadway as soon as possible and shall, subject to DB
Contractor’s right to a Change Order in accordance with Section 10, repair any
damage to the Maintained Elements.

3.4.2.4 TxDOT’s approval rights with respect to traffic
control plans and Lane Closure requests are set forth in Exhibit 15.

Texas Department of Transportation 17 Request for Proposals
The Southern Gateway Capital Maintenance Agreement
November 10, 2016



3.5 Requirements Applicable to Design and Construction Work

3.5.1 To the extent that DB Contractor performs any design or
construction work, including for Capital Asset Replacement Work, Increased Capital
Maintenance, or Change Orders, DB Contractor shall comply with the design and
construction requirements set forth in the Technical Provisions applicable to the
original design, installation or construction in accordance with Exhibit 2, except as
otherwise approved in advance in writing by TxDOT, provided that the work shall
be performed in accordance with then-current Good Industry Practice.

3.5.2 In connection with the performance by DB Contractor of any
Increased Capital Maintenance or Change Orders, DB Contractor shall procure and
maintain (a) the insurance deemed appropriate by TxDOT in its discretion (subject
to Section 7.7.11) and (b) an increase in the amount of Maintenance Security equal
to the full amount of the Increased Capital Maintenance or Change Order as
determined by TxDOT in its discretion; provided, however, that, subject to
applicable Law, TxDOT may, in its discretion, lower the level of Maintenance
Security required. Any additional costs incurred as a result of actions taken by DB
Contractor to comply with this Section 3.5.2 in connection with the performance by
DB Contractor of (x) any Increased Capital Maintenance shall be borne solely by DB
Contractor, and (y) any Change Orders may be included in the increased
Maintenance Price as permitted in accordance with Section 10.

3.6 Coordination with Other Parties

3.6.1 DB Contractor shall fully cooperate with, and shall be solely
responsible for coordinating its activities and maintenance work with the activities
and work undertaken by the personnel and contractors of TxDOT, other
Governmental Entities, Utility Owners and other third parties that will be
performing work or activities at or adjacent to or in the vicinity of the Project,
including maintenance activities for Non-Maintained Elements. TxDOT will provide
reasonable notice to DB Contractor of permits issued by TxDOT that allow
Governmental Entities, Utility Owners and other third parties to access the Project
for the purpose of performing such work or activities.

3.6.2 DB Contractor shall schedule the Maintenance Services as
reasonably necessary to accommodate the work or other activities of such third
parties and shall not hinder or interfere with such work or activities.

3.6.3 Except as otherwise provided in Section 10, DB Contractor
shall not be entitled to a Change Order arising out of the work or other activities
(including any maintenance work) undertaken by the personnel and contractors of
TxDOT, other Governmental Entities, Utility Owners or other third parties.
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3.6.4 Except as otherwise provided in Section 10, if DB Contractor
asserts that any third parties have hindered or interfered with the progress or
performance of the Maintenance Services, DB Contractor’s sole remedy shall be to
seek recourse against such third parties.

3.6.5 DB Contractor shall not enter into any agreement with any
Governmental Entity, Utility Owner, railroad, property owner or other third party
having regulatory jurisdiction over any aspect of the Project or the Maintenance
Services or having any property interest affected by the Project or the Maintenance
Services that in any way purports to obligate TxDOT, or states or implies that
TxDOT has an obligation to the third party, to carry out any installation, design,
construction, maintenance, repair, operation, control, supervision, regulation or
other activity after the expiration or termination of this Capital Maintenance
Agreement unless TxDOT otherwise approves such obligation in its discretion. DB
Contractor has no power or authority to enter into any such agreement with a third
party in the name of or on behalf of TxDOT.

3.7 Transition Requirements

At the expiration of the Maintenance Period or any earlier termination of this
Capital Maintenance Agreement, DB Contractor shall ensure and certify in writing
that (a) the Maintained Elements can be safely used for their intended purpose and
that the Maintenance Services have been performed in accordance with the terms of
the CMA Documents, Governmental Approvals and applicable Law, (b) there are no
DB Contractor Releases of Hazardous Materials within, on, in or under the
Maintenance Limits, and (c) except as previously disclosed in writing to TxDOT,
there is no litigation pending regarding the Maintenance Services or the Project by
any DB Contractor-Related Entity. No later than 60 days prior to the end of the
Maintenance Period or upon earlier termination of the CMA, DB Contractor shall
prepare the Maintenance Transition Plan and deliver all final Record Documents
relating to the Capital Asset Replacement Work performed under this Capital
Maintenance Agreement in accordance with Section 4.7 of Exhibit 2.

3.8 Waste Disposal and Hazardous Materials
3.8.1 General Requirements

3.8.1.1 DB Contractor shall manage, store, contain,
transport, and dispose of, or cause the disposal of, all waste, residue, construction
debris, materials, Hazardous Materials, Recognized Environmental Conditions, and
supplies that are produced, used or generated as a result of the activities of any DB
Contractor-Related Entity 1in accordance with all applicable Laws and
Governmental Approvals. The foregoing obligations also apply to DB Contractor
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Releases of Hazardous Materials. DB Contractor’s personnel handling Hazardous
Materials shall be appropriately trained in Hazardous Materials handling and
disposal. DB Contractor shall provide evidence of such personnel’s training to
TxDOT.

3.8.1.2 For any Hazardous Materials that are DB
Contractor’s responsibility under this Capital Maintenance Agreement, DB
Contractor shall be solely responsible for all costs of Hazardous Materials
Management and for restoring the real property affected thereby to its condition
prior to the Release of Hazardous Materials, including, to the extent required, any
grading and reinforcement necessary to restore the weight-bearing and functional
capacity of the Project. If, within a reasonable time (as determined by TxDOT) after
a Release of Hazardous Materials for which DB Contractor is responsible, DB
Contractor has not taken action under Section 3.8.2, TxDOT may undertake such
action itself. In such event, DB Contractor shall reimburse TxDOT for TxDOT’s
Recoverable Costs it incurs as a result of DB Contractor’s failure, and shall do so
within 10 Business Days of receipt of an invoice therefor. In lieu of reimbursement,
TxDOT may elect, in its discretion, to deduct such amounts from any amounts
payable to DB Contractor under this Capital Maintenance Agreement.

3.8.2 Procedures for Hazardous Materials Management

3.8.2.1 If, during the course of the Maintenance Services,
DB Contractor encounters Hazardous Materials or Recognized Environmental
Conditions, DB Contractor shall (a) promptly notify TxDOT in writing and advise
TxDOT of any obligation to notify Governmental Entities under applicable Law, and
notify such Governmental Entities as required by applicable Law, and (b) take
reasonable steps, including design modifications or construction techniques, to
avoild excavation or dewatering in areas with Hazardous Materials or Recognized
Environmental Conditions. Where excavation or dewatering of Hazardous Materials
or Recognized Environmental Conditions is unavoidable, DB Contractor shall utilize
appropriately trained personnel and shall select the most cost-effective approach to
Hazardous Materials Management, unless otherwise directed by TxDOT. Wherever
feasible and consistent with the CMA Documents, applicable Law and Good
Industry Practice, contaminated soil and groundwater shall not be disposed off-site.

3.8.2.2 Except where DB Contractor is required to take
immediate action under the CMA Documents or applicable Law, DB Contractor
shall afford TxDOT the opportunity to inspect sites containing Hazardous Materials
or Recognized Environmental Conditions before any action is taken that would
inhibit TxDOT’s ability to ascertain the nature and extent of the contamination.
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3.8.2.3 DB Contractor’s rights to a Change Order with
respect to costs and delays directly attributable to performance of Hazardous
Materials Management are set forth in Section 10.8.2. Notwithstanding anything
herein to the contrary, for any Hazardous Materials Management for which DB
Contractor is not responsible under Section 3.8.1, DB Contractor shall only perform
such Hazardous Materials Management pursuant to a Directive Letter or an
executed Change Order issued by TxDOT in accordance with Section 10.

3.8.3 Hazardous Material Generator

3.8.3.1 As between DB Contractor and TxDOT, TxDOT
shall be considered the generator of, and assume generator responsibility for
Hazardous Materials other than DB Contractor Releases of Hazardous Materials;
provided, however, that the foregoing shall not preclude or limit any rights or
remedies that TxDOT may have against third parties, including prior owners,
lessees, licensees and occupants of the Project ROW.

3.8.3.2 As between DB Contractor and TxDOT, DB
Contractor shall be considered the generator of and assume generator responsibility
for DB Contractor Releases of Hazardous Materials.

3.8.3.3 TxDOT has exclusive decision-making authority
regarding selection of the destination facility to which Hazardous Materials, other
than DB Contractor Releases of Hazardous Materials, will be transported.

3.8.3.4 To the extent permitted by applicable Law, TxDOT
shall defend, indemnify and hold harmless DB Contractor from third-party claims,
causes of action and Losses arising out of or related to generator responsibility for
Hazardous Material for which TxDOT is considered the generator pursuant to this
Section 3.8.3.

3.8.4 Hazardous Material Generator Liability of DB
Contractor

DB Contractor’s liability as the generator of DB Contractor Releases of
Hazardous Materials shall not be compensable to DB Contractor or entitle DB
Contractor to schedule relief.

3.8.5 Hazardous Materials Brought to Project ROW by DB
Contractor

DB Contractor shall be solely responsible for (a) compliance with all
Laws and Governmental Approvals applicable to Hazardous Materials brought onto
the Site by any DB Contractor-Related Entity, (b) use, containment, storage,
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management, transport and disposal of such Hazardous Materials in accordance
with the CMA Documents, and (c) payment of all Losses associated with, arising out
of or related to such Hazardous Materials.

3.8.6 Governmental Approvals Relating to Hazardous
Materials Management

DB Contractor shall be solely responsible for obtaining all
Governmental Approvals relating to Hazardous Materials Management, including
federal and State surface water and groundwater discharge permits and permits for
recycling or reuse of Hazardous Materials. DB Contractor shall be solely responsible
for compliance with such Governmental Approvals and applicable Laws, including
those governing the preparation of waste profiles, waste manifests and bills of
lading.

3.9 Governmental Approvals

3.9.1 DB Contractor shall identify and obtain all Governmental
Approvals and consents from any other Person required in connection with the
Maintenance Services, at its sole cost and expense. Except to the extent arising
from a Force Majeure Event or TxDOT-Directed Change, DB Contractor shall be
responsible for any and all costs, including any liability, penalties, expenses,
damages or delays resulting from any suspension, termination, interruption, denial
or nonrenewal of, or failure to obtain, any Governmental Approval.

3.9.2 If any Governmental Approvals required to be obtained by
DB Contractor must formally be issued in the name of TxDOT, TxDOT shall
cooperate with DB Contractor, at DB Contractor’s expense, to obtain such
Governmental Approvals as may be reasonably requested by DB Contractor. DB
Contractor shall be responsible for preparing all documentation necessary for any
application for a Governmental Approval. Prior to submitting to a Governmental
Entity any application for a Governmental Approval (or any proposed modification,
renewal, extension or waiver of a Governmental Approval or provision thereof) that
must be formally issued in the name of TxDOT, DB Contractor shall submit such
application, together with any supporting environmental studies and analyses, to
TxDOT for approval.

3.9.3 DB Contractor shall comply with all conditions imposed by
and undertake all actions required by or necessary to maintain in full force and
effect all Governmental Approvals, including performance of all environmental
mitigation measures required by the CMA Documents or Governmental Approvals,
except to the extent (if any) that responsibility for performance of such measures is
expressly assigned to TxDOT in the CMA Documents.
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3.10 Software Compatibility

3.10.1  Unless otherwise specifically stated in the CMA Documents,
DB Contractor is responsible for assuring that all software it uses for any aspect of
the Project is compatible with software used by TxDOT. “Compatible” for use in this
Section 3.10 means that TxDOT is able to load or import all DB Contractor-provided
electronic files using TxDOT’s then-current software with no modifications,
preparation or adjustments. Prior to using any software or version of software not
then in use by TxDOT, DB Contractor must obtain written approval from TxDOT. In
addition, DB Contractor shall provide to TxDOT staff, at DB Contractor’s cost,
working electronic copies of the software, any necessary licenses for TxDOT’s use of
the software, and any training reasonably necessary to assure that TxDOT is able
to implement compatible usage of all software utilized by DB Contractor.

3.10.2 In addition to all other requirements set forth in the CMA
Documents, DB Contractor shall submit all documents, correspondences and
Submittals to TxDOT through TxDOT’s dedicated SharePoint site for the Project
unless otherwise directed by TxDOT. Nothing in this Section 3.10.2 overrides or
otherwise alters or amends in any way any other provision regarding requirements
for notice, correspondences, Submittals or other communications to TxDOT as set
forth in the CMA Documents, including the requirements set forth in Section 19.10.
For the avoidance of doubt, posting a document to SharePoint shall not qualify as
receipt of such document by TxDOT for any purpose under the CMA Documents.
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SECTION 4. MAINTENANCE TERM

The term of this Capital Maintenance Agreement includes a five-year initial
optional term that TxDOT may extend by up to two additional five-year optional
terms, in each case to be implemented at TxDOT’s discretion. The maximum term of
this Capital Maintenance Agreement, including all extensions thereof, is 15 years.

4.1 Initial Maintenance Term

4.1.1 The initial maintenance term shall commence on the Initial
Maintenance Term Commencement Date, provided that TxDOT, in its discretion,
has i1ssued Maintenance NTP1 in accordance with Section 2.1.1, and shall continue
for a period of five years, unless terminated earlier in accordance with the terms of
this Capital Maintenance Agreement (the “Initial Maintenance Term”).

4.1.2 Pre-CMA Transition and Condition Inspection
4.1.2.1 General Transition Requirements

After TxDOT issues Maintenance NTP1, DB Contractor shall
coordinate with TxDOT to achieve a smooth transition of maintenance activities
from TxDOT so that DB Contractor is mobilized and ready to commence the
Maintenance Services upon the Initial Maintenance Term Commencement Date.

4.1.2.2 Inspections

Immediately following the issue of Maintenance NTP1, DB
Contractor and TxDOT shall jointly perform a pre-condition inspection.

4.1.2.3 Updates to MMP

Following the pre-condition inspection, DB Contractor shall
update the MMP as needed based on the pre-condition inspection in accordance
with the procedures for updates to the MMP set forth in Section 5.5.3.

4.1.3 For the avoidance of doubt, during the period in which the
warranties under the Design-Build Agreement are in effect, for any failures of any
of the work that is the subject of such warranties, DB Contractor shall be required
to correct such work pursuant to the Design-Build Agreement and shall bear the
costs associated with correcting such warranted work under the Design-Build
Agreement, and these costs are not included in the Maintenance Price set forth in
Exhibit 4.
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4.2 Additional Maintenance Terms

4.2.1 TxDOT, in its discretion, shall have the option to extend the
term of this Capital Maintenance Agreement for up to two additional five-year
terms for a maximum of 15 years. Each additional five-year term shall commence as
of the expiration of the prior Maintenance Term and continue for a period of five
years unless terminated earlier in accordance with the terms of this Capital
Maintenance Agreement.

4.2.2 If TxDOT elects to exercise its option rights for an additional
Maintenance Term, TxDOT shall issue the applicable Maintenance NTP on or
before 90 days prior to the scheduled expiration of the prior Maintenance Term. If
TxDOT does not issue Maintenance NTP2 or Maintenance NTP3 by the applicable
deadline set forth in this Section 4.2.2, TxDOT shall be deemed to have terminated
this Capital Maintenance Agreement as described in Section 14.9.

4.2.3 If TxDOT issues Maintenance NTP2 or Maintenance NTP3,
TxDOT also may elect to exercise the Section 2A Option for the applicable
additional Maintenance Term. Upon issuance of Maintenance NTP2 and
Maintenance NTP3, as applicable, TxDOT shall notify DB Contractor regarding
TxDOT’s election to exercise the Section 2A Option for the applicable Maintenance
Term. TxDOT may not exercise the Section 2A Option for a subsequent
Maintenance Term if it did not exercise the Section 2A Option for the then-current
Maintenance Term.

4.2.4 If TxDOT issues Maintenance NTP2 or Maintenance NTP3,
TxDOT also may elect to exercise the LE Option for the applicable additional
Maintenance Term. Upon issuance of Maintenance NTP2 and Maintenance NTP3,
as applicable, TxDOT shall notify DB Contractor regarding TxDOT’s election to
exercise the LE Option for the applicable Maintenance Term. TxDOT may not
exercise the LE Option for a subsequent Maintenance Term if it did not exercise the
LE Option for the then-current Maintenance Term.

4.2.5 For the avoidance of doubt, TxDOT’s decision with respect to
exercising the Section 2A Option in connection with either Maintenance NTP2 or
Maintenance NTP3 shall have no impact on its rights with respect to the LE Option
and its decision with respect to exercising the LE Option in connection with either
Maintenance NTP2 or Maintenance NTP3 shall have no impact on its rights with
respect to the Section 2A Option.
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SECTION 5. MANAGEMENT AND ADMINISTRATION
5.1 TxDOT Responsibility for Policy Decisions

All policy decisions regarding the use, operation and maintenance of
the Project shall rest solely with TxDOT.

5.2 Use of the Project

DB Contractor shall not use the Project, the Project ROW or any of the
premises provided by TxDOT for any purpose other than the performance of
Maintenance Services in accordance with the CMA Documents. At the discretion of
TxDOT, DB Contractor may use the Project ROW for the temporary staging/storing
of equipment for a reasonable period while DB Contractor is performing
Maintenance Services. DB Contractor shall not be entitled to, and shall not purport
to, grant the use of the Project or the Project ROW to anyone without the written
approval of TxDOT. DB Contractor shall have no interest, right or title in or to the
Project or the Project ROW.

5.3 Document Management Requirements

DB Contractor shall establish and maintain an electronic document
control system in accordance with Section 3.5 of Exhibit 2.

5.4 Maintenance Manager; Qualifications of Employees

5.4.1 At all times during the Maintenance Period, DB Contractor
shall provide (a) a Maintenance Manager approved by TxDOT who (i) has full
responsibility for the prosecution of the Maintenance Services, (i1) acts as agent and
shall be a single point of contact in all matters on behalf of DB Contractor, and (ii1)
1s available to respond to TxDOT or TxDOT’s Authorized Representatives; and (b) a
Maintenance Safety Manager who will be responsible for all safety aspects of the
Project during the Maintenance Period.

5.4.2 On or before 60 Days after TxDOT issues a Maintenance
NTP, DB Contractor shall obtain TxDOT’s prior approval for any change to the
person then serving as the Maintenance Manager.

5.4.3 During the Maintenance Period, DB Contractor shall
promptly notify TxDOT in writing of any proposed changes in the person serving as
the Maintenance Manager. DB Contractor shall not change, or permit any change
in, the person serving as the Maintenance Manager without the prior written
consent of TxDOT. Before DB Contractor replaces the Maintenance Manager,
TxDOT shall be given the opportunity to interview and approve or disapprove the
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replacement candidate. DB Contractor’s request to replace the Maintenance
Manager shall include a proposed replacement, with equivalent or better
qualifications, who shall be available within 30 Days after TxDOT’s approval. Any
request shall be submitted in sufficient time, taking into consideration TxDOT’s
interview and approval rights, for an approved replacement to be in position
without a gap in continuity of the position.

5.4.4 All individuals performing Maintenance Services shall have
the skill and experience and any licenses or certifications required to perform the
Maintenance Services assigned to them. If TxDOT determines, in its discretion,
that any Person employed by DB Contractor or any Subcontractor is not performing
the Maintenance Services in a proper and skillful manner or is detrimental to the
progress of the Maintenance Services and/or the Project, then, at the written
request of TxDOT, DB Contractor shall remove such Person from the Project, and
such Person shall not be reemployed on the Project without the prior written
approval of TxDOT.

5.4.5 DB Contractor shall designate in writing one or more field
representatives who shall have onsite field and office authority to represent and act
for DB Contractor. A field representative shall be present within the Maintenance
Limits at the job site at all times while Maintenance Services are in progress. DB
Contractor shall provide to TxDOT phone, email addresses and pager numbers for
the Maintenance Manager and all such field representatives. TxDOT requires the
ability to contact the Maintenance Manager and all such field representatives 24
hours per Day, seven Days per week.

5.4.6 DB Contractor acknowledges and agrees that the award of
this Capital Maintenance Agreement by TxDOT to DB Contractor was based, in
large part, on the qualifications and experience of the personnel listed in the
Proposal and DB Contractor’s commitment that such individuals would be available
to undertake and perform the Maintenance Services. DB Contractor represents,
warrants and covenants that such individuals are available for and will fulfill the
roles identified for them in the Proposal in connection with the Maintenance
Services. Unless otherwise agreed to by TxDOT in writing, such individuals shall be
available for the Maintenance Services and shall maintain active involvement in
the prosecution and performance of the Maintenance Services in accordance with
the approved Maintenance Management Plan.

5.4.7 If the approved individual filling the Maintenance Manager
role is not available for the Maintenance Services and does not maintain active
involvement in the prosecution and performance of the Maintenance Services
because such individual has been replaced, DB Contractor acknowledges that
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TxDOT, the Maintenance Services and the Project will suffer significant and
substantial Losses and that it is impracticable and extremely difficult to ascertain
and determine the actual Losses that would accrue to TxDOT in such event.
Therefore, if such individual filling the role of Maintenance Manager is not
available or not actively involved in the prosecution and performance of the
Maintenance Services, as determined by TxDOT in its discretion, then, subject to
Section 5.4.9, regardless of whether such individual has been replaced by an
individual approved by TxDOT, DB Contractor agrees to pay TxDOT a Key
Personnel Change Fee as follows as deemed compensation to TxDOT for such
Losses:

POSITION KEY PERSONNEL CHANGE FEE

Maintenance Manager $50,000

5.4.8 In addition, if the individual filling the role of Maintenance
Manager is not available for the Maintenance Services or does not maintain active
involvement in the prosecution and performance of the Maintenance Services and
such individual has not been replaced by an individual approved by TxDOT, DB
Contractor acknowledges that TxDOT, the Maintenance Services and the Project
will suffer significant and substantial additional Losses due to the unavailability of
an approved individual to fill the Maintenance Manager role and that it is
impracticable and extremely difficult to ascertain and determine the actual Losses
that would accrue to TxDOT in such event. Therefore, subject to Section 5.4.9, for
each day (x) beginning on, (1) if DB Contractor has not yet submitted a proposed
replacement to TxDOT, (A) the date immediately following the 30-day period after
the Maintenance Manager role is vacated due to death, retirement, injury or no
longer being employed by the applicable DB Contractor-Related Entity (except
where such employee is moved to an affiliated company) or (B) the date immediately
following the 15-day period after the Maintenance Manager role is vacated for any
other reason, as applicable, or (i1) if DB Contractor has submitted a proposed
replacement to TxDOT, the date on which TxDOT rejects the proposed replacement
for the vacated Maintenance Manager role, and (y) ending on (and excluding) the
date on which such role has been filled by an individual approved by TxDOT, DB
Contractor agrees to pay to TxDOT a Key Personnel Change Fee as follows as
deemed compensation to TxDOT for such Losses:

POSITION KEY PERSONNEL CHANGE FEE
Maintenance Manager $5,000 per day
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5.4.9 DB Contractor understands and agrees that any Key
Personnel Change Fees payable in accordance with Sections 5.4.7 and 5.4.8 are in
the nature of liquidated damages and not a penalty and that such sums are
reasonable under the circumstances existing as of the Effective Date. DB Contactor
shall pay to TxDOT within 10 Business Days after DB Contractor’s receipt of an
mvoice therefor from TxDOT. In lieu of reimbursement, TxDOT, in its discretion,
shall have the right to deduct such Key Personnel Change Fees from any amounts
owed by TxDOT to DB Contractor or to collect such Key Personnel Change Fees
from any bond, letter of credit or Guaranty furnished in accordance with this
Capital Maintenance Agreement. Notwithstanding the foregoing, DB Contractor
shall not be liable for Key Personnel Change Fees under Sections 5.4.7 and 5.4.8, if
(a) DB Contractor removes or replaces such person at the direction of TxDOT, (b)
such individual is unavailable due to death, retirement, injury or no longer being
employed by the applicable DB Contractor-Related Entity (provided that moving to
an affiliated company shall not be considered grounds for avoiding such damages) or
(c) DB Contractor identifies the replacement for the Maintenance Manager within
60 Days after issuance of any Maintenance NTP; provided, however, in each case,
DB Contractor shall promptly propose to TxDOT a replacement for such personnel,
which individual shall be subject to TxDO'T’s prior written approval. Following any
TxDOT-approved substitution or replacement of the Maintenance Manager
pursuant to the terms hereof, the new individual shall be considered the
Maintenance Manager for all purposes under this Capital Maintenance Agreement,
including the provisions of this Section 5.4.9.

5.4.10 DB Contractor acknowledges and agrees that the
Maintenance Manager position is of critical importance to TxDOT and the Project.
In addition to the approval rights of TxDOT set forth in this Section 5.4 and the Key
Personnel Change Fees set forth in Sections 5.4.7 and 5.4.8, if the individual in the
Maintenance Manager position leaves that position for a reason other than as set
forth in Section 5.4.9(a) through (¢), TxDOT shall have the right to terminate this
Capital Maintenance Agreement for default under Section 12, unless DB Contractor
provides TxDOT a replacement acceptable to TxDOT within 30 Days after the
earlier of (a) the date on which such individual has left his/her position; or (b) DB
Contractor or TxDOT becomes aware that such individual intends to leave his/her
position.

5.5 Maintenance Management Plan

5.5.1 DB Contractor shall submit the Maintenance Management
Plan (MMP) to TxDOT for review and approval in its discretion no later than 60
days after issuance of Maintenance NTP1. DB Contractor may not commence
Maintenance Services until TxDOT has approved the applicable MMP.
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5.5.2 The MMP is an umbrella document that describes DB
Contractor’s managerial approach, strategy, and quality procedures to maintain the
Maintained Elements and achieve all requirements of the CMA Documents. The
MMP shall define the process for maintenance of the Maintained Elements
throughout the Maintenance Period. Unless otherwise agreed or required by
TxDOT, the MMP shall be consistent with the maintenance approach and MMP
submitted with the Proposal.

5.5.3 TxDOT shall review the MMP and each update thereto and
shall meet with DB Contractor within 30 days after DB Contractor submits the
MMP to discuss any revisions, clarifications or points of disagreement. TxDOT will
either approve the MMP or disapprove the MMP with comments or objections in
writing within 15 days of such meeting. If TxDOT disapproves the MMP, DB
Contractor shall, within 10 days of receiving such disapproval, submit to TxDOT a
revised MMP or update thereto, as applicable.

5.5.4 As part of the MMP, DB Contractor shall submit a
Maintenance Services Quality Management Plan in accordance with Section 1.2.2 of
Exhibit 2.

5.6 Maintenance Services Report

For each monthly period during the Maintenance Period, DB Contractor shall
submit to TxDOT a Maintenance Services Report meeting the requirements of
Section 6.1 of Exhibit 2. The Maintenance Services Report shall be submitted to
TxDOT on or before the 10th day of the month following the end of the monthly
period.

5.7 Inspection and Testing
5.7.1 DB Contractor Inspection and Testing

5.7.1.1 DB Contractor shall perform the inspection,
sampling, testing, quality control and quality assurance necessary for DB
Contractor to comply with its obligations under the CMA Documents.

5.7.1.2 DB Contractor shall carry out General Inspections,
Specialist Inspections and Audit Inspections in accordance with Exhibit 2 and the
MMP. DB Contractor shall use the results of General Inspections, Specialist
Inspections and Audit Inspections to maintain asset condition and service levels,
and to develop programs of maintenance and Capital Asset Replacement Work to
minimize the effect of Maintenance Services on Users and other members of the
public.
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5.7.2 Oversight, Inspection and Owner Verification Testing
by TxDOT and Others

All materials and each part or detail of the Maintenance Services shall
also be subject to oversight, inspection and owner verification testing by TxDOT and
other Persons designated by TxDOT. At all points in performance of the
Maintenance Services at which specific approvals by TxDOT are required by the
CMA Documents, DB Contractor shall not proceed beyond that point until TxDOT
has made such approval or waived its right in writing to approve. DB Contractor
hereby consents to such oversight, inspection and owner verification testing. Upon
request from TxDOT, DB Contractor shall furnish information to such Persons as
are designated in such request and shall permit such Persons access to the Project
and all parts of the Maintenance Services.

5.7.3 Obligation To Uncover Finished Construction Work

Whenever DB Contractor performs design work and construction work
as part of the Maintenance Services, such work shall be governed by the
requirements for Design Work and Construction Work (each as defined in the DBA)
as set forth in the Design-Build Agreement and shall follow the procedures for
design work and construction work set forth in the PMP. DB Contractor shall
inform TxDOT in writing of any construction work to be performed under this
Capital Maintenance Agreement that is to be covered to allow adequate opportunity
to TxDOT to inspect and test such work. DB Contractor shall remove or uncover
such portions of the finished work as directed by TxDOT. After examination by
TxDOT and any other Persons designated by TxDOT, DB Contractor shall restore
the work to the standard required by the CMA Documents. If the work exposed or
examined is not in conformance with the requirements of the CMA Documents, then
uncovering, removing and restoring such work and any delay occasioned thereby
shall be at DB Contractor’s cost. Furthermore, any construction work done or
materials used without adequate notice to and opportunity for prior inspection by
TxDOT or without inspection in accordance with CMA Documents may be ordered
uncovered, removed or restored at DB Contractor’s cost, even if such work proves
acceptable and conforming after uncovering. Except with respect to the construction
work done or materials used without providing TxDOT adequate notice as described
in the foregoing sentence, if the work exposed or examined under this Section 5.7.3
1s in conformance with the requirements of the CMA Documents, DB Contractor
shall be entitled to recover the reasonable and documented cost of such efforts.
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5.8 Effect of Oversight, Spot Checks, Audits, Tests, Acceptance and
Approvals

5.8.1 Oversight and Acceptance

The oversight, spot checks, monitoring, inspections, verifications,
audits, tests, reviews, acceptances and approvals conducted by TxDOT and other
Persons do not constitute acceptance of Nonconforming Work (except in limited
circumstances as expressly provided in Section 5.9.2) or waiver of any warranty or
legal or equitable right with respect thereto. TxDOT may request and is entitled to
remedies for Nonconforming Work and may identify additional Maintenance
Services that must be done to bring the Maintenance Services into compliance with
the requirements of the CMA Documents at any time, regardless of whether TxDOT
or any such Persons conducted or waived previous oversight, spot checks,
monitoring, inspections, verifications, audits, tests, reviews, acceptances or
approvals.

5.8.2 No Estoppel

5.8.2.1 DB Contractor at all times shall have an
independent duty and obligation to fulfill the requirements of the CMA Documents.
DB Contractor shall not be relieved of its obligations to perform the Maintenance
Services in accordance with the CMA Documents, or any of its Warranty or
indemnity obligations, as the result of oversight, spot checks, audits, reviews, tests
or inspections performed by any Persons, approvals or acceptances made by any
Persons, or any failure of any Person to take such action. DB Contractor agrees and

acknowledges that any such activity or failure to conduct any such activity by
TxDOT:

(a)  Is solely for the benefit and protection of TxDOT;

(b) Does not relieve DB Contractor of its responsibility for
the selection and the competent performance of all DB Contractor-Related Entities;

(c) Does not create or impose upon TxDOT any duty or
obligation toward DB Contractor to cause it to fulfill the requirements of the CMA
Documents;

(d) Shall not be deemed or construed as any kind of
warranty, express or implied, by TxDOT;

(e) May not be relied upon by DB Contractor or used as
evidence in determining whether DB Contractor has fulfilled the requirements of
the CMA Documents; and
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® May not be asserted by DB Contractor against TxDOT
as a defense, legal or equitable, to, or as a waiver of or relief from, DB Contractor’s
obligation to fulfill the requirements of the CMA Documents.

5.8.2.2 TxDOT shall not be precluded or estopped, by any
measurement, estimate or certificate made at any time, or by making any payment,
from showing that any such measurement, estimate or certificate is incorrectly
made or untrue, or from showing the true amount and character of the Maintenance
Services performed and materials furnished by DB Contractor, or from showing that
the Maintenance Services do not conform in fact to the requirements of the CMA
Documents. Notwithstanding any such measurement, estimate or certificate, or
payment made in accordance therewith, TxDOT shall not be precluded or estopped
from recovering from DB Contractor and any of its Guarantors or Sureties such
damages as TxDOT may sustain by reason of DB Contractor’s failure to comply
with the terms of the CMA Documents.

5.8.3 Release

To the maximum extent permitted by law, DB Contractor hereby
releases and discharges TxDOT from any and all duty and obligation to cause DB
Contractor’s services and work to satisfy the standards and requirements of the
CMA Documents.

5.9 Nonconforming Work
5.9.1 Correction of Nonconforming Work

5.9.1.1 Subject to Section 5.9.2, DB Contractor shall
correct Nonconforming Work so as to conform to the requirements of the CMA
Documents, at DB Contractor’s cost. The fact that TxDOT may not have discovered
the Nonconforming Work shall not relieve DB Contractor of its responsibilities to
correct such Nonconforming Work.

5.9.1.2 Unless TxDOT agrees to permit Nonconforming
Work in accordance with Section 5.9.2, Nonconforming Work shall be removed and
replaced so as to conform to the requirements of the CMA Documents at DB
Contractor’s cost and without any adjustment to the Maintenance Price or any
other relief, and DB Contractor shall promptly take all action necessary to prevent
similar Nonconforming Work from occurring in the future. The fact that TxDOT
may not have discovered the Nonconforming Work shall not constitute an
acceptance of such Nonconforming Work. If DB Contractor fails to correct any
Nonconforming Work within 10 days of receipt of notice from TxDOT requesting
correction, or if such Nonconforming Work cannot be corrected within 10 days and
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DB Contractor fails to (a) provide to TxDOT a schedule acceptable to TxDOT for
correcting any such Nonconforming Work within such 10-day period, (b) commence
such corrective Work within such 10-day period and (c)thereafter diligently
prosecute such correction in accordance with such approved schedule to completion,
then TxDOT may cause the Nonconforming Work to be remedied or removed and
replaced and may deduct the cost of doing so from any moneys due or to become due
DB Contractor or obtain reimbursement from DB Contractor for such cost.

5.9.2 Agreement To Allow Nonconforming Work To Remain
Uncorrected

5.9.2.1 If TxDOT agrees to allow any Nonconforming Work
to remain uncorrected, TxDOT shall be entitled to reimbursement of a portion of the
Maintenance Price in an amount equal to the greatest of (a) the amount deemed
appropriate by TxDOT to provide compensation for known impacts to all affected
Persons (including TxDOT), such as future maintenance and other costs relating to
the Nonconforming Work, (b) the amount of the Maintenance Price allocated to such
Maintenance Services, (¢c) 100% of DB Contractor’s cost savings associated with its
failure to perform the Maintenance Services in accordance with the requirements of
the CMA Documents or (d) all or a percentage, to be determined in TxDOT’s
discretion, of the cost to correct such Nonconforming Work. Such reimbursement
shall be payable to TxDOT within 10 Days after delivery of an invoice therefor to
DB Contractor. Alternatively, TxDOT, in its discretion, may deduct the amount of
such costs and expenses from any sums TxDOT owes to DB Contractor pursuant to
this Capital Maintenance Agreement.

5.9.2.2 DB Contractor acknowledges and agrees that
TxDOT shall have discretion regarding the correction or non-correction of
Nonconforming Work and shall have discretion with regard to the amount payable
in connection therewith. Payment, reimbursement or deduction of the amounts
owing to TxDOT under this Section 5.9.2 shall be a condition precedent to allow
applicable Nonconforming Work to remain uncorrected.

5.9.2.3 Where such Nonconforming Work is allowed to
remain uncorrected in accordance with this Section 5.9.2 and such Nonconforming
Work requires that a Performance Requirement different to that set forth in the
Performance and Measurement Table to this Capital Maintenance Agreement is
necessary, TxDOT shall establish such different Performance Requirement for such
Nonconforming Work.
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SECTION 6. CONTRACTING AND LABOR PRACTICES
6.1 DBE Requirements

6.1.1 DB Contractor shall comply with the TxDOT Disadvantaged
Business Enterprise (DBE) program in effect as of the date on which a Maintenance
NTP is issued by TxDOT and shall undertake good faith efforts to encourage DBE
participation in the Maintenance Services and maintaining and submitting
documentation as required by the TxDOT DBE program. DB Contractor shall
submit the documentation required under TxDOT’s DBE program within 90 days
following issuance of any Maintenance NTP. The purpose of the DBE Program is to
ensure that DBEs and HUBs have an equal opportunity to participate in the
performance of contracts financed in whole or in part with federal or State funds. In
the event of any conflict between 49 CFR Part 26 and TxDOT DBE Rules, the
former shall prevail.

6.1.2 In the event of any change in the DBE program after the
date of issuance of a Maintenance NTP that would materially impact DB
Contractor’s cost of compliance, as demonstrated by DB Contractor to TxDOT’s
reasonable satisfaction, TxDOT shall either (a) adjust the Maintenance Price to
reflect the cost increase demonstrated by DB Contractor as a result of the change in
the DBE program or (b) require compliance with the TxDOT DBE program
requirements in effect as of the Proposal Due Date instead of the DBE program in
effect on the date of issuance of the applicable Maintenance NTP.

6.2 Non-Discrimination; Equal Employment Opportunity

6.2.1 DB Contractor shall not, and shall cause the Subcontractors
to not, discriminate on the basis of race, color, national origin or sex in the
performance of the Maintenance Services under the CMA Documents. DB
Contractor shall carry out, and shall cause the Subcontractors to carry out,
applicable requirements of 49 CFR Part 26. Failure by DB Contractor to carry out
these requirements is a material breach of this Capital Maintenance Agreement,
which may result in the termination of this Capital Maintenance Agreement or such
other remedy as TxDOT deems appropriate.

6.2.2 DB Contractor shall include the terms and conditions of
Section 6.2.1 in every Subcontract, and shall require that such terms and conditions
be included in all Subcontracts at all lower tiers so that such provisions will be
binding upon each Subcontractor.

6.2.3 DB Contractor confirms for itself and all Subcontractors that
DB Contractor and each Subcontractor each have an equal employment opportunity
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policy ensuring equal employment opportunity without regard to race, color,
national origin, sex, age, religion or handicap; and that DB Contractor and each
Subcontractor each maintain no employee facilities segregated on the basis of race,
color, religion or national origin. DB Contractor shall comply with all applicable
Laws relating to equal employment opportunity and nondiscrimination and shall
require its Subcontractors to comply with such Laws.

6.3 Subcontracts

6.3.1 Each instrument evidencing any agreement of DB Contractor
with any Subcontractor shall provide that, pursuant to terms in form and substance
satisfactory to TxDOT, (a) the rights of DB Contractor under such instrument are
assigned to TxDOT contingent only upon written notice from TxDOT or its
successor or assign following default by DB Contractor or termination or expiration
of this Capital Maintenance Agreement, and (b) all warranties (express and
1implied) of such Subcontractor shall inure to the benefit of TxDOT.

6.3.2 All Subcontractors must be approved by TxDOT in writing.
DB Contractor shall provide TxDOT with a list of all Subcontractors from time to
time upon request, shall allow TxDOT access to all Subcontracts and records
regarding Subcontracts, and shall deliver to TxDOT, within 10 Days after execution,
copies of all Major Subcontracts and, within 10 Days after receipt of a request from
TxDOT, copies of all other Subcontracts as may be requested.

6.3.3 The appointment of Subcontractors by DB Contractor will
not relieve DB Contractor of its responsibility hereunder or for the quality of the
Maintenance Services or materials provided by it. DB Contractor will at all times be
held fully responsible to TxDOT for the actions, omissions, negligence, intentional
misconduct, or breach of applicable Law or contract by its Subcontractors and
persons employed by them, and no Subcontract entered into by DB Contractor will
1mpose any obligation or liability upon TxDOT to any such Subcontractor or any of
its employees. Nothing in this Capital Maintenance Agreement will create any
contractual relationship between TxDOT and any Subcontractor of DB Contractor.

6.3.4 The following additional requirements shall apply to Key
Subcontractors:

6.3.4.1 DB Contractor shall not terminate any Subcontract
with a Key Subcontractor, or permit or suffer any substitution or replacement of a
Key Subcontractor, unless the Key Subcontractor:
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(a) 1s no longer in business, is unable to fulfill its legal,
financial, or business obligations, or can no longer meet the terms of the teaming
agreement with DB Contractor;

(b) voluntarily removes itself from DB Contractor’s team;
or

(c) fails to provide a sufficient number of qualified
personnel to fulfill the duties identified during the Proposal stage.

6.3.4.2 If DB Contractor makes changes to a Key
Subcontractor in violation of Section 6.3.4.1, DB Contractor shall pay to TxDOT
100% of any cost savings resulting from the change.

6.3.5 Each Subcontract shall:

(a) Set forth a standard of professional responsibility or a
standard for commercial practice equal to prudent industry standards for work of
similar scope and scale and shall set forth effective procedures for claims and
change orders.

(b) Require the Subcontractor to carry out its scope of
work in accordance with the CMA Documents, the Governmental Approvals and
applicable Law, including the applicable requirements of the TxDOT DBE program.

(c) Set forth warranties, guaranties and liability
provisions of the contracting party in accordance with good commercial practice for
work of similar scope and scale.

(d) Be fully assignable without cost or modification to
TxDOT, such assignability to include the benefit of all Subcontractor warranties,
indemnities, guarantees and professional responsibility and include express
requirements that (1) it will maintain usual and customary books and records for
the type and scope of operations of business in which it is engaged (e.g., constructor,
equipment supplier, designer, service provider), (i1) permit audit thereof by DB
Contractor, and provide progress reports to DB Contractor appropriate for the type
of work it is performing sufficient to enable DB Contractor to provide the reports it
1s required to furnish TxDOT under this Capital Maintenance Agreement; and (iii)
allow TxDOT to assume the benefit of DB Contractor’s rights with liability only for
those remaining obligations of DB Contractor accruing after the date of assumption
by TxDOT.

(e) Expressly include a covenant to recognize and attorn
to TxDOT upon receipt of notice from TxDOT that it has exercised its rights under
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this Capital Maintenance Agreement, without necessity for consent or approval
from DB Contractor or to determine whether TxDOT validly exercised its rights,
and DB Contractor’s covenant to waive and release any claim or cause of action
against the Subcontractor arising out of or relating to its recognition and
attornment in reliance on any such notice.

® Not be assignable by the Subcontractor without DB
Contractor’s prior written consent.

(2) Expressly include requirements that the Subcontractor
will (1) maintain usual and customary books and records for the type and scope of
operations of business in which it is engaged, (i1) permit audit thereof with respect
to the Project or Maintenance Services by each of DB Contractor and TxDOT
pursuant to Section 17.4 and, (ii1) provide progress reports to DB Contractor
appropriate for the type of work it is performing sufficient to enable DB Contractor
to provide the reports it is required to furnish TxDOT under this Capital
Maintenance Agreement.

(h) With respect to any Subcontract, that when
aggregated with all Subcontracts between DB Contractor and such Subcontractor
for the same year is in excess of $100,000, (1) be terminable by the Subcontractor
only for cause; and (i1) include an indemnity from the Subcontractor in favor of DB
Contractor and the Indemnified Parties against any and all Losses arising out of,
related to or associated with the actions, omissions, negligence, intentional
misconduct, or breach of applicable Law or contract by the Subcontractor or any of
its officers, employees, agents or representatives.

(1) Include the right of DB Contractor to terminate the
Subcontract in whole or in part upon any Termination for Convenience of this
Capital Maintenance Agreement without liability of DB Contractor or TxDOT for
the Subcontractor’s lost profits or business opportunity.

() Expressly require the Subcontractor to participate in
meetings between DB Contractor and TxDOT, upon TxDOT’s request, concerning
matters pertaining to such Subcontract or its work, provided that all direction to
such Subcontractor shall be provided by DB Contractor, and provided further that
nothing in this clause (j) shall limit the authority of TxDO'T to give such direction or
take such action that, in its opinion, is necessary to remove an immediate and
present threat to the safety of life or property.

(k)  Expressly provide that all Liens, claims and charges of
the Subcontractor and its Subcontractors, suppliers or other vendors at any time
shall not attach to any interest of TxDOT in the Project or the Site.
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D Be consistent in all other respects with the terms and
conditions of this Capital Maintenance Agreement to the extent such terms and
conditions are applicable to the scope of work of such Subcontractors, including
Section 14.7.1, and include all provisions required by this Capital Maintenance
Agreement.

6.3.6 DB Contractor shall not amend any Subcontract with respect
to any of the foregoing matters without the prior written consent of TxDO'T.

6.3.7 DB Contractor shall not enter into any Subcontracts with
any Person then debarred or suspended from submitting bids by any agency of the
State.

6.3.8 DB Contractor shall include a provision in each Subcontract
requiring the Subcontractor to maintain all licenses required by applicable Laws.

6.3.9 All Subcontracts with Affiliates shall be arm’s-length, and on
terms no less favorable to DB Contractor than those offered to non-affiliates.

6.4 Job Training Plan and Small Business Opportunity Plan

6.4.1 DB Contractor’s “Job Training Plan” and “Small Business
Opportunity Plan” applicable to the Maintenance Services are set forth in Exhibit 5.
The purpose of the Job Training Plan and Small Business Opportunity Plan is to
ensure that inexperienced and untrained workers have a reasonable opportunity to
participate in the performance of the Maintenance Services through
apprenticeships, training and similar measures to maintain and grow a diverse,
skilled work force. DB Contractor shall perform and comply with all requirements
set forth in of the Small Business Opportunity Plan. DB Contractor may elect to
provide on-the-job training. If DB Contractor makes the election, it shall provide a
written notice to the Contract Compliance Section of the Office of Civil Rights of the
Texas Department of Transportation at 125 East 11th St., Austin, Texas 78701-
2483, with a copy to TxDOT as provided in Section 19.10.3, and DB Contractor shall
perform and comply with all requirements set forth in the Job Training Plan.

6.4.2 DB Contractor shall include provisions to effectuate the Job
Training Plan (if the election is made) and Small Business Opportunity Plan in
every Subcontract to which it is a party (including purchase orders and task orders
for Maintenance Services), and shall require that they be included in all
Subcontracts at lower tiers (including purchase orders and task orders for
Maintenance Services) so that such provisions will be binding upon each
Subcontractor.
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6.5 State Use Program

6.5.1 DB Contractor shall comply with the provisions of Chapter
122 of the Texas Human Resources Code that are applicable to the State or TxDOT.
The use of Community Rehabilitation Programs (CRPs) is outlined in Chapter 122
and 40 Texas Administrative Code §189 and is strongly encouraged by TxDOT.
Specifically, Section 122.008 (Procurement at Determined Prices) states: “A suitable
product or service that meets applicable specifications established by the state or its
political subdivisions and that is available within the time specified must be
procured from a CRP at the price determined by the council to be the fair market
price.”

6.5.2 DB Contractor will make a good faith effort to negotiate with
CRPs and the Texas Industries for the Blind and Handicapped (TIBH) for
subcontracts at a fair market price. TxDOT reserves the right to facilitate disputes
involving subcontracts or potential subcontracts with CRPs and TIBH.

6.6 Prevailing Wages

6.6.1 DB Contractor shall pay or cause to be paid to all applicable
workers employed by it or its Subcontractors to perform the Maintenance Services
not less than the prevailing rates of wages, as provided in the statutes and
regulations applicable to public work contracts, including Chapter 2258 of the Texas
Government Code and the Davis-Bacon Act, and as provided in Exhibit 3 to the
Design-Build Agreement; provided, however, that the minimum prevailing wages
that DB Contractor shall be required to pay to all applicable workers for the
Maintenance Services shall be the lesser of (i) the prevailing wages in effect on the
commencement date of the Maintenance Term then in effect and (i1) the prevailing
wages set forth in Exhibit 3 to the Design-Build Agreement as escalated based on
changes in ENR CCI in accordance with the methodology set forth in Section 8.1.3.
DB Contractor shall comply, and cause its Subcontractors to comply, with all Laws
pertaining to prevailing wages. For the purpose of applying such Laws, the Project
shall be treated as a public work paid for in whole or in part with public funds
(regardless of whether public funds are actually used to pay for the Project). The
foregoing shall not apply to Subcontracts at any tier with TxDOT or Governmental
Entities.

6.6.2 It is DB Contractor’s sole responsibility to determine the
wage rates required to be paid. In the event rates of wages and benefits change
while this Capital Maintenance Agreement is in effect, DB Contractor shall bear the
cost of such changes and shall have no Claim against TxDOT on account of such
changes. Without limiting the foregoing, no Claim will be allowed that is based
upon DB Contractor’s lack of knowledge or a misunderstanding of any such
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requirements or DB Contractor’s failure to include in the Maintenance Price
adequate increases in such wages over the duration of this Capital Maintenance
Agreement.

6.6.3 Any issue between DB Contractor or a Subcontractor, and
any affected worker relating to any alleged violation of Section 2258.023 of the
Texas Government Code that is not resolved before the 15th day after the date
TxDOT makes its initial determination under Section 2258.052 of the Texas
Government Code (as to whether good cause exists to believe that a violation
occurred), shall be submitted to binding arbitration in accordance with the Texas
General Arbitration Act, Chapter 171 of the Civil Practice and Remedies Code.

6.6.4 DB Contractor shall comply and cause its Subcontractors to
comply with all Laws regarding notice and posting of intent to pay prevailing
wages, of prevailing wage requirements and of prevailing wage rates.

6.7 E-Verify

Pursuant to Executive Order PR-80, DB Contractor certifies and ensures that
for all contracts for services, DB Contractor shall, to the extent permitted by law,
utilize the United States Department of Homeland Security’s E-Verify system
during the Maintenance Period to determine the eligibility of:

(a)  All persons hired by DB Contractor during the Maintenance Period to
perform duties within the State of Texas; and

(b)  All persons, including Subcontractors, hired during the Maintenance
Period and assigned by DB Contractor during the Maintenance Period to perform
work pursuant to this Capital Maintenance Agreement.

Violation of this provision constitutes a material breach of this Capital
Maintenance Agreement.
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SECTION 7. MAINTENANCE SECURITY; AND INSURANCE
7.1 Maintenance Security

DB Co